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THE PORT OF TACOMA 
Request for Qualifications (RFQ) # 071693 

Brownfield Environmental Consulting Services 
 

The Port of Tacoma (Port) is soliciting Statements of Qualifications (SOQ) from highly 
qualified teams interested in providing professional consulting services to assist the Port 
with environmental cleanup activities at Port Parcel 130 (2235 Ross Way). This is a 
federally funded Contract. 
 
A. BACKGROUND  
The Port of Tacoma is a major center for container cargo, bulk, break-bulk, autos, and 
heavy-lift cargo. Created by Pierce County citizens in 1918, the Port has become one of 
the largest container ports in North America and one of the top 50 in the world. The Port 
manages a diverse set of business operations relating to maritime trade.  
To learn more about the Port of Tacoma, visit www.portoftacoma.com.  
 
Additional Background  
 
The Port anticipates awarding professional service agreement for providing environmental 
consulting services. The selection will be based on the most qualified team(s) that includes 
all key members whether from the prime consultant firm or subconsultants for all 
necessary project services and enter into negotiations with the intent to issue personal 
service contract (s) based upon the information provided herein. Following successful 
negotiation of rates and fees, the Port will execute the contract (s) for a total of three 
years and three months (3.3) with a not-to-exceed value of $200,000.00. Additional 
funds may be added to meet the Port’s projected service needs during the term of the 
contract(s). 
Attachment A to the RFQ contains the Instructions and Information for proposing to the 
solicitation. 
The Port’s Standard Terms and Conditions are included as Attachment B to this 
solicitation.  By submitting a Proposal, the Proposer represents that it has carefully read 
and agrees to be bound by the Port’s Standard Terms and Conditions.  Identify during the 
question submittal and response period, any sections you consider onerous, clarify why 
you consider these sections onerous, propose alternative language, and describe why it 
is in the Port’s best interests to adopt the alternative language. Taking exceptions to these 
terms and conditions or conditioning your proposal on terms and conditions other than 
the Port’s will render your proposal non-responsive.  
* By submitting a statement of qualifications, the Proposer represents that it has carefully 
read all attachments. As applicable, proposers shall identify propose alternate wording, if 
any, to these documents as an appendix to their submitted proposal. 

http://www.portoftacoma.com/
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B. SCOPE OF WORK 
 
The Port has been awarded a Washington State Department of Commerce Brownfields 
Revolving Loan Fund (BRLF) grant to complete environmental cleanup at Port Parcel 
130 (2235 Ross Way). The Brownfields assessment and cleanup must be completed in 
accordance with the terms of the Washington State Voluntary Cleanup Program (VCP) 
or other Model Toxics Control Act (MTCA) oversight authority as approved by the Dept. 
of Commerce. Grant funding is awarded in two Phases, as will be the contract between 
the Port and the selected consultant.  

 
Phase 1 – Analysis of Brownfield Cleanup Alternatives (ABCA) and supporting 
activities. Supporting activities include:   

o Endangered Species Action (ESA) and National Historic 
Preservation Act (NHPA) analysis  
o Redevelopment Plan  
o Community Involvement Plan  
o Supplemental Site Characterization, including  

 Quality Approval Project Plan (QAPP)  
 Health and Safety Plan (HASP)_  

o ABCA Report  
o Project management and oversight  

 
Other tasks under Phase 1 may include but are not limited to VCP enrollment support 
and grant management support. With the satisfactory completion of Phase 1, Phase 2 
may be added to the contract via contract amendment.   
 
Phase 2 – Cleanup and Remedial Action  

o Cleanup Action Plan  
o Site Cleanup Activities   
o Project management and oversight  

 
Deliverables under Phase 1 will include but may not be limited to the Redevelopment 
Plan, Community Involvement Plan and ABCA Report. Deliverables under Phase 2 will 
include but may not be limited to a Cleanup Action Plan.   
 

C. DELIVERABLES: 
 
Deliverables under Phase 1 will include but may not be limited to the Redevelopment 
Plan, Community Involvement Plan and ABCA Report. Deliverables under Phase 2 will 
include but may not be limited to a Cleanup Action Plan.   
 
Task Order Proposal:  
Under the fully executed (T&M) Professional Services Agreement. The Port’s Project 
Manager will request consultant to provide proposal for the services requested for any 
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project and so the consultant will submit proposal to the Port’s PM in writing. The 
proposal shall include the following:  
 

1) A detailed descriptive scope of services and deliverables 
2) Consultant’s Personnel Titles and Rates (as per the executed Personal 

Services Agreement) 
3) Hours per person per Task (level of effort) 
4) Sub-tier consultant scope and deliverables (when applicable) 
5) Anticipated reimbursable costs (if any) 
6) Total proposal NTE “not-to-exceed” amount 

 
D. RFQ ELEMENTS & EVALUATION CRITERIA: 
Proposals should present information in a straightforward and concise manner, while 
ensuring complete and detailed descriptions of the proposing team (to include the prime 
consultant’s key team members and any major sub-consultants) and the team’s ability to 
meet the requirement of this solicitation. Attention will be given to the technical 
competencies and completeness of content. The written proposals should be prepared in 
sequential order as outlined below.  
Proposals are limited to 8 numbered pages (8 ½ by 11 inch) including the cover letter 
and any submitted appendices but excluding the compensation proposal and references. 
All pages shall be in portrait orientation with 1-inch margins. Font size shall be 11 points 
or larger. Proposals that do not follow this format may be deemed nonresponsive.   
The cover letter shall include the solicitation Title and Number, Name, Title, Email 
Address, Phone Number and Addresses of the Proposing Team’s main contact and 
include the following information: 

• Describe all claims submitted by any client against the firm within the past two 
years related to the personal services provided by the firm or its key personnel.  For 
purposes of this request, “claim” means a sum of money in dispute in excess of 
10% of the firm’s fee for the services provided. 

• Any real or perceived conflicts of interests for team members, inclusive of the 
prime, sub-consultants and key team members. 

 
Proposals are to address, and will be evaluated upon, the following criteria: 

INITIAL EVALUATION PHASE 

1. Firm Experience and History……………………………………………………25 
PTS 
Specialized experience and technical competence of the firms comprising the 
team, considering the type of services required.  Past record of performance on 
contracts with other government agencies or public bodies and with private 
industry, including such factors as control of costs, quality of work, ability to meet 
schedules and cooperation and communication with the owner, and work on 
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federally funded grant projects. The SOQ narrative should include a description of 
prior experience working on grant funded brownfield projects, prior success in the 
VCP, prior experience delivering ABCAs, and prior experience with EPA grant 
management. Recent experience of the firm and successful completion of Work of 
a similar type and complexity will be a material consideration.   

 
Submittal Requirements  
 

1. Brief résumé of the Submitter firm, including but not limited to home and branch 
office information; date established; former name(s); type of ownership or legal 
structure; general description of services provided, and type of clients served; 
personnel.  

 
2. Description of recent projects or Work for which the Submitter firm (or firm’s team) 

provided services to illustrate the firm’s ability to perform the requirements of this 
Contract.  SOQs should include but are not limited to:  

 
a. Work name and location  
b. Role of the firm (prime, subconsultant, joint venture, etc.)  
c. Client (Owner) name, Owner’s project manager or primary contact, physical 

address, phone number and email address.  
d. Name, address, phone number and email address of firm's project 

manager.  
e. Brief description of the Work (including description of the services provided 

by the firm; total cost of project; completion date; etc.).  

2. Knowledge and Experience of Key Individuals 50 PTS 
Specialized experience and technical competence of the key individuals and support 
staff that will provide the requested services, including but not limited to the proposed 
project manager, major subconsultants, and key staff in each firm.  
 
Key individual’s knowledge of and experience with problems, conditions, or 
circumstances applicable to specific location of this project, including, but not limited 
to:  

• Characteristics of the Puget Sound environment that are unique to 
this project; 
• Applicable laws, ordinances, codes, regulations, and permits the 
interpretations thereof needed to perform the project including CERCLA 
Section-104(k); the Washington State Model Toxics Control Act 
(MTCA); the Uniform Administrative Requirements for Grants and 
Cooperative Agreements to States and Local Governments (40 CFR 
Part 31); 
• Prior experience working on grant funded brownfield projects, prior 
experience delivering ABCAs, prior experience with EPA grant 
management, and prior success in the VCP. 
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• Any indigenous geographical, geo-technical, or other substantive 
technical issues that will likely be encountered in this project. 

Knowledge, recent experience and expertise of these key individuals with projects of 
similar type and complexity will be a material consideration.  
 
Submittal Requirements 

 
1. Brief résumés for each of the key individuals and/or support staff who will provide 

the requested services.  (Full, one-page résumés may also be attached to the 
Appendix.)  

2. A representative list of past or current projects performed by the key individuals 
who will provide the requested services.  SOQs shall include information about the 
project manager, major subconsultants, and key staff.  SOQs shall include but are 
not limited to:  

3. Project name and location  
4. Role of the individual (prime or subconsultant)  
5. Client (Owner) name, Project Manager or primary contact, physical address, 

phone number and email address  
6. Name, address, and phone number of prime consultant's project manager  
7. Brief description of the Work (including description of the services provided by the 

firm; (total cost of project; completion date; etc.)  
8. Brief description of key personnel’s knowledge of and experience with problems, 

conditions or circumstances applicable to the specific location of this project, 
including, but not limited to:  

9. Characteristics of the Puget Sound environment that are unique to this project;  
Applicable laws, ordinances, codes, regulations, and permits the interpretations 
thereof needed to perform the project including CERCLA Section-104(k); the 
Washington State Model Toxics Control Act (MTCA); the Uniform Administrative 
Requirements for Grants and Cooperative Agreements to States and Local 
Governments (40 CFR Part 31);  

10. Prior experience working on grant funded brownfield projects, prior experience 
delivering   ABCAs, prior experience with EPA grant management, and prior 
success in the VCP.  

11. Any indigenous geographical, geo-technical, or other substantive technical issues 
that will likely be encountered in this project.  

 
 

 
 

3. Capacity and Projection Organization………………………………………25 PTS 
The Submitter will be required to demonstrate the firm’s capacity and experience 
to provide the Port of Tacoma with the required services.  This should be 
demonstrated through the firm’s understanding of the Scope of Work to be 
provided in order to manage and complete the work.    
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Submittal Requirements  

Provide information demonstrating the team’s:  
1. Capacity to perform the Work (including any specialized services) within the time 

limitations, considering the firm's current and planned workload;  
2. Clearly demonstrate the firm’s capability to support the technical requirements as 

identified in the Scope of Work.     
3. Availability and accessibility (key personnel and support staff identified in criteria 

2); Provide an organizational chart of your firm and include the respective roles 
that each employee will provide for the team.    

4. Prime is required to identify in their Proposal what specific Task(s) they would 
perform, as well as what Task(s) their Subconsultants would perform.  

5. Ability to coordinate the work quickly and efficiently with the Port of Tacoma 
personnel considering:  

a. The team’s organizational structure.  
b. Reporting relationships between individual team members.  
c. The physical location of the office from which the work will be performed.  

6. A proposed project schedule.   
 

• References………………………………………………………………Pass/Fail 
 

Reference checks (upon request) may be performed on the selected firm, if based directly 
on the proposals received, or on shortlisted firms if interviews are requested. The Port 
may evaluate the reference checks to assess the proposed team’s overall performance 
and success of previous, similar work. Reference checks may also be utilized to validate 
information contained in the proposal. 

FINAL EVALUATION PHASE (if applicable) 

• Interviews (as requested by the Port) 100 PTS 
If an award is not made based on the written evaluations alone, interviews will be 
conducted with the top-ranked proposers.  Failure to participate in the interview 
process will result in the Proposer’s disqualification from further consideration.  If 
interviews are conducted, they will be held at the Port of Tacoma, Tacoma, WA., or 
virtually via Teams meeting. Travel costs will not be reimbursed for the interview. 

Attachments: 

 
ATTACHMENT A – SUBMITTAL INSTRUCTIONS  
ATTACHMENT B – CONTRACT TEMPLATE & TERMS AND CONDITIONS 
ATTACHMENT C – RATE SHEET TEMPLATE 
ATTACHMENT D “FLOW-DOWN’ CLAUSES APPLICABLE TO PURCHASE ORDER 
OR AGREEMENTS INVOLVING FUNDS FROM A FEDERAL GRANT 
ATTACHMENT E – EPA GENERAL TERMS AND CONDITIONS    
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ATTACHMENT “A” 
SUBMITTAL INSTRUCTIONS 

 
PROCUREMENT PROCESS 

SOLICITATION TIMELINE: 

Issuance of Solicitation JUNE 24, 2022 
Last Day to Submit Questions JULY 8, 2022 @ 2:00 PM (PST) 
Submittal Packets Due JULY 19, 2022 @ 2:00 PM (PST) 
Review/Shortlist* JULY 22, 2022 
Interviews (if required) * JULY 26, 2022 
Final Selection* JULY 27, 2022 
Execute Contract* AUGUST 2, 2022 

*Dates are tentative. 

All status updates on the above solicitation timeline will be announced on the Port’s 
website for this solicitation. 

VENDOR OBLIGATION 

The NWSA and Port of Tacoma’s (Port) Invitation to Bid, Request for Proposals and 
Request for Qualifications can be accessed on the Port’s website, 
www.portoftacoma.com under ‘Business -> Contracting -> Procurement’. 

When viewing the details page for this procurement on the Port’s Website firms have the 
option of subscribing to the Holder’s List. 

 
By subscribing to the Holder’s List, firms will automatically be notified when new 
documents or changes relating to this procurement occur. 

*Only those who have subscribed to the Holder’s List will receive notifications 
throughout the procurement process, up until a firm is selected.   

 

 

http://www.portoftacoma.com/
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COMMUNICATION / INQUIRES 
Proposers who, relative to this scope of services, contact any individuals or Commission 
members representing the NWSA or the Port, other than the Procurement Representative 
listed on the solicitation may be disqualified from consideration.   

Written questions about the meaning or intent of the Solicitation Documents shall only be 
submitted to the Procurement Department via the Procurement Portal (Portal link is 
accessible via these specific procurements website. See left side of page.). 

 
Proposers who may have questions about provisions of these documents are to submit 
their questions by the date listed above.  The NWSA/Port will respond to all written 
questions submitted by this deadline, and responses will be posted on the corresponding 
procurements website. 

ADDENDA 
The NWSA/Port may make changes to this Solicitation.  Oral or other interpretations, 
clarifications or submittal instructions will be without legal effect.  Any information 
modifying a solicitation will be furnished in a formal, written addendum.  If at any time, the 
NWSA/Port changes, revises, deletes, increases, or otherwise modifies the Solicitation, 
the NWSA/Port will issue a written Addendum to the Solicitation.  Addenda will be posted 
to the Port’s web site and conveyed to those potential submitters who have requested to 
be placed on the Holder’s List.   

SUBMITTAL PROCESS 

 
Electronic Submittal: 
Proposals must be received via the procurement portal on or before the date and time 
outlined on the front page of this proposal. 
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Procurement Submission Portal Instructions: 

Navigate to this procurement's web page (referencing the number and name) via the 
following link Procurement | Port of Tacoma. While on the procurements page, click on 
the ‘Procurement Submission Portal’ link (located on the lefthand side of the page). 

 

Full instructions on how to utilize the submission portal can be found on the Port’s 
website, www.portoftacoma.com under ‘Business -> Contracting -> Procurement’. See 
bold red heading above the bid search box “Bid and Question Submittal Instructions”, to 
access the thorough instructions in PDF format. 

Please submit proposal, including all appendices and compensation in separate Adobe 
Acrobat PDF format. Submittals need to be limited to 9 MB in total email size. Please 
provide one (1) non-redacted version, and one (1) redacted version (removing all 
Company information) of your PDF submittal. It is the Consultant’s responsibility to 
verify the receipt of the submittal. Electronic verification will be provided.  
 
*Late proposals will not be accepted by the NWSA/Port.  Proposals received after 
the stated date and time will not be reviewed and shall be deemed non-responsive. 
 
All proposals submitted shall be valid and binding on the submitting firm for a period of 
ninety (90) days following the submittal deadline and for any extension of time granted by 
the submitting firm. 
 
EVALUATION AND AWARD PROCESS 
 
An evaluation team, using the point method of award, will review each proposal and 
evaluate all responses received based upon the criteria listed herein. The NWSA/Port 
may request clarifications or additional information, if needed.  After the evaluation team 
individually scores each proposal, the scores are tallied, and the firms are ranked based 
on the scores.   
 

https://www.portoftacoma.com/business/contracting/procurement
http://www.portoftacoma.com/
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A selection may be made based on the proposals and initial evaluation criteria alone.  
Alternatively, the evaluation team may create a short list of the top ranked firms and invite 
the short-listed firms in for interview and/or check references.  Scores for reference 
checks and interviews will be tallied and added to the short-listed firm’s initial evaluation 
scores.  Final selection will be based on the accumulative score. 

The NWSA/Port intends to select the Proposer who represents the best value to the 
NWSA/Port. 
The NWSA/Port reserves the right to accept or reject any or all information in its entirety 
or in part and to waive informalities and minor irregularities and to contract as the best 
interest of the NWSA/Port may require.  The NWSA/Port reserves the right to reject any 
or all Proposals submitted as non-responsive or non-responsible. 
Procedure When Only One Proposal is received  
In the event that a single responsive proposal is received, the Proposer shall provide any 
additional data required by the NWSA/Port to analyze the proposal.  The NWSA/Port 
reserves the right to reject such proposals for any reason. 

GENERAL INFORMATION 
News releases pertaining to this RFP, the services, or the project to which it relates, shall 
not be made without prior approval by, and then only in coordination with, the NWSA/Port. 

COSTS BORNE BY PROPOSERS 
All costs incurred in the preparation of a Proposal and participation in this RFP and 
negotiation process shall be borne by the proposing firms. 
PROTEST PROCESS 
A Bidder protesting for any reason the Bidding Documents, a Bidding procedure, the 
NWSA/Port’s objection to a Bidder or a person or entity proposed by the Bidder, 
including but not limited to a finding of non-Responsibility, the Award of the Contract or 
any other aspect arising from or relating in any way to the Bidding shall cause a written 
protest to be filed with the NWSA/Port within two (2) business days of the event giving 
rise to the protest. (Intermediate Saturdays, Sundays, and legal holidays are not 
counted as business days.) The written protest shall include the name of the protesting 
Bidder, the bid solicitation number and title under which the protest is submitted, a 
detailed description of the specific factual and legal grounds for the protest, copies of all 
supporting documents, evidence that the apparent low bidder has been given notice of 
the protest, and the specific relief requested. The written protest shall be sent by email 
to procurement@portoftacoma.com  
Consideration. Upon receipt of the written protest, the NWSA/Port will consider the 
protest. The Port may, within three (3) business days of the NWSA/Port’s receipt of the 
protest, provide any other affected Bidder(s) the opportunity to respond in writing to the 
protest. If the protest is not resolved by mutual agreement of the protesting Bidder and 
the NWSA/Port, the Contracts Director of the Port or his or her designee will review the 
issues and promptly furnish a final and binding written decision to the protesting Bidder 

mailto:procurement@portoftacoma.com
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and any other affected Bidder(s) within six (6) business days of the NWSA/Port’s receipt 
of the protest. (If more than one (1) protest is filed, the NWSA/Port’s decision will be 
provided within three (3), but no more than six (6) business days of the NWSA/Port’s 
receipt of the last protest.) If no reply is received from the NWSA/Port during the six (6) 
business-day period, the protest will be deemed rejected. 
Waiver. Failure to comply with these protest procedures will render a protest waived. 
Condition Precedent. Timely and proper compliance with and exhaustion of these protest 
procedures shall be a condition precedent to any otherwise permissible judicial 
consideration of a protest. 

SMALL BUSINESS AND DISADVANTAGED BUSINESS OPPORTUNITIES  
The Northwest Seaport Alliance encourages participation in all of its contracts by MWBE 
firms certified by the Office of Minority and Women's Business Enterprises (OMWBE).  
Participation may be either on a direct basis in response to this solicitation/invitation or as 
a subcontractor to a Bidder/Proposer. However, unless required by federal statutes, 
regulations, grants, or contract terms referenced in the contract documents, no preference 
will be included in the evaluation of bids/submittals, no minimum level of MWBE 
participation shall be required as a condition for receiving an award and bids/submittals 
will not be rejected or considered non-responsive on that basis. Any affirmative action 
requirements set forth in federal regulations or statutes included or referenced in the 
contract documents will apply. The selected firm will be required to show evidence of 
outreach. 

PUBLIC DISCLOSURE 
Proposals submitted under this Solicitation will be considered public documents and, with 
limited exceptions, will become public information and may be reviewed by appointment 
by anyone requesting to do so following the conclusion of the evaluation, negotiation, and 
award process. This process is concluded when a signed contract is completed between 
the NWSA/Port and the selected Consultant.  
If a firm considers any portion of its response to be protected under the law, the 
vendor shall clearly identify each such portion with words such as “CONFIDENTIAL,” 
“PROPRIETARY” or “TRADE SECRET” on each page for which the protection is sought.  
If a request is made for disclosure of such portion, the NWSA/Port will notify the vendor of 
the request and allow the vendor not less than ten (10) days to seek a protective order 
from the Courts or other appropriate remedy and/or waive the claimed confidentiality. 
Unless such protective order is obtained and provided to the NWSA/Port by the stated 
deadline, the NWSA/Port will release the requested portions of the proposal.   By 
submitting a response, the vendor assents to the procedure outlined in this paragraph and 
shall have no claim against the NWSA/Port on account of actions taken under such 
procedure. 
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ATTACHMENT “B” 

PROFESSIONAL SERVICES AGREEMENT NO. 071693 

PROJECT: XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
CONSULTANT: Company, Address, City, State, Zip  
PROJECT MANAGER: SARAH WEEKS GL ACCOUNT NO. XXXXXXX 
THIS AGREEMENT is made and entered into by and between the Port of Tacoma / 
NWSA (hereinafter referred to as the "Port") and xxCOMPANYxx (hereinafter referred to 
as the "Consultant") for the furnishing of Water Quality Program Support Services (MS4 
Permit) (hereinafter referred to as the "Project"). 
SCOPE OF WORK 
Consultant will provide ………. 
DELIVERABLES 
Deliverables will include: 
COMPENSATION 
This will be accomplished on a fully burdened, time and materials basis and will not 
exceed $00,000.00 without prior written approval from the Port. 
The consultant is responsible for working within the budget as agreed.  Should the 
Consultant incur costs beyond the not-to-exceed contract budget amount without an 
executed amendment to this contract, the Consultant is solely responsible for the 

additional costs. 
 
Invoices shall be submitted by the consultant to cpinvoices@portoftacoma.com each 
month. Invoice period is for the previous calendar month and shall be computed pursuant 
to the rates and limitations set forth in the Agreement. Consultant agrees to submit 
monthly invoices as the Services progress. Invoices that are submitted for payment ninety 
(90) days or more after the Services have been completed are subject to non-payment. 
Under no circumstances will the Port of Tacoma pay interest on payment. 
The length of this agreement is from the date of execution to xxDATExx. This agreement 
is expressly conditioned upon the Terms and Conditions attached and by reference 

PORT OF TACOMA and NWSA  CONSULTANT (LEGAL NAME) 

By  By 
Jerry Clardy 

 Sr. Contracts Administrator 
 

AGREED 

Date  Print Name 
Title 

Date 

mailto:cpinvoices@portoftacoma.com
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incorporated herein.  Consultant acknowledges reading this Agreement, understands it 
and agrees to be bound by its Terms and Conditions. 

Port of Tacoma / NWSA 
Terms and Conditions 

Professional Service Agreements 
 
1. Relationships of the Parties 
 
Consultant and its employees are 
independent Contractors. Nothing 
contained herein shall be deemed to 
create a relationship of employer and 
employee or of principal and agent. 
 
2. Subconsultant and Supplier 

Relations 
 
a. Subconsultants at all tiers shall 

be approved by the Port prior to 
performing Services in support of 
this Agreement between 
Consultant and Port.  
 

b. The award of a subcontract does 
not create a contract between the 
Port and the subconsultant. 
Subconsultants shall have no 
rights whatsoever against the 
Port because of their contract 
with the Consultant. The 
foregoing provision shall apply 
with equal force to 
subconsultants, suppliers and all 
other persons or parties 
otherwise engaged by the 
Consultant to do any portion of 
the Services. 

 
c. The Consultant shall ensure 

every subcontract shall bind the 
subconsultant to the applicable 
terms of the Agreement. The 
Consultant shall appropriately 
monitor the activities of the 
subconsultant. In no event shall 

the activities of the subconsultant 
operate to release or reduce the 
liability of the Consultant to the 
Port for any breach in the 
performance of the Consultant’s 
duties.  

 
3. Conflicts of Interest 
 
Consultant warrants that it has no 
direct or indirect economic interest 
which conflicts in any manner with its 
performance of the Services required 
under this Agreement.  Consultant 
warrants that it has not retained any 
person to solicit this Agreement and 
has not agreed to pay such person 
any compensation or other 
consideration contingent upon the 
execution of this Agreement. 

 
4. Compliance with Laws 

 
a. Consultant agrees to comply with 

all local, state, tribal, and federal 
laws and regulations applicable 
to the Services existing at the 
time this Agreement was 
executed or that became 
applicable after this Agreement’s 
execution, and those regarding 
employee safety, the workplace 
environment, and employment 
eligibility verifications as required 
by the Immigration and 
Naturalization Service. 
Consultant shall obtain and 
maintain all professional licenses 
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and permits required to complete 
the Services. 
 

b. Consultant must comply with all 
Occupational Safety and Health 
Administration (OSHA), 
Washington Industrial Safety and 
Health Act (WISHA), Department 
of Labor, Environmental 
Protection Agency and other 
applicable environmental 
standards as prescribed by law 
while on or occupying Port-
owned properties.  

 
c. The Consultant is responsible for 

ensuring that all personnel 
performing Services are paid 
wages in accordance with 
federal, state, and local laws 
when applicable. 

 
5. Records and other Tangibles 
 
a. The Port is a public entity and 

must maintain access to, and be 
able to provide, records per RCW 
40.14, RCW 42.56, and the 
Secretary of State’s Local 
Government Common Records 
Retention Schedule (CORE) 
Version 3.3 (October 2016). 
Therefore, until the expiration of 
six (6) years after the term of this 
Agreement, consultant agrees to 
maintain accurate records of all 
activities done in providing the 
Services and to deliver such 
records to the Port upon 
termination of the Agreement or 
otherwise as requested by the 
Port. 

 
b. The Port or its designated agent, 

and federal and state auditing 
authorities have the right to audit 
this Agreement and access to all 
records and documents, including 
financial data, for a period of not 
less than six (6) years after 
Completion of all projects related 

to this Agreement or until 
resolution of any litigation related 
to this Agreement whichever 
occurs last. 

 
6. Ownership of Intellectual 

Property (IP) 
 
a. The plans, specifications, 

models, programs, reports, and 
other products prepared by the 
Consultant in performing the 
Services are Instruments of 
Service for purposes of the 
copyright laws of the United 
States.  The Port has ownership 
rights to the Instruments of 
Service. The consultant shall not 
be liable for changes made in the 
Instruments of Service by anyone 
other than the Consultant.  
Consultant shall have free right to 
retain, copy and use any tangible 
materials or information produced 
but only for its own internal 
purposes. Any patentable result 
or materials suitable for copyright 
arising out of this Agreement 
shall be owned by and made 
available to the Port for public 
use, unless the Port determines it 
is not in the public interest that it 
be owned or available. 
 

b. The Instruments of Service shall 
include all calculations, notes, 
draft documents, reports, 
drawings, specifications, 
electronic files, including e-mails, 
and any other materials, 
information or documentation 
developed or prepared in the 
performance of the Services and 
shall be owned by and treated as 
Port property. The Consultant 
shall obtain no proprietary rights 
or interest in the Instruments of 
Service. 

 
c. Any items incorporated into the 

Instruments of Service that were 
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developed by the Consultant prior 
to the execution of this 
Agreement, and not paid for by 
the Port, is not covered by this 
provision “Consultant Data.” 

 
d. All information, materials, data, 

and documentation furnished or 
made available to the Consultant 
by the Port for purposes of 
performing services pursuant to 
this Agreement on this project 
shall remain the property of the 
Port “Port Data.”  The Consultant 
shall obtain no proprietary rights 
or ownership interests to such 
Port Data. At the Port’s written 
request, the Consultant shall 
return all such Port Data 
remaining in the Consultant’s 
possession at the termination or 
expiration of this Agreement.   

 
7. Disclosure 

 
All information developed by the 
Consultant, all analyses or opinions 
reached by the Consultant 
(Instruments of Service) and all 
information made available to the 
Consultant by the Port (Port Data), 
shall not be disclosed by the 
Consultant without the written 
consent of the Port. 

 
8. Compensation 

 
a. As full compensation for the 

performance of its obligations of 
this Agreement and the Services, 
the Port shall pay Consultant as 
specified in the Agreement.  
 

b. Consultant is responsible for 
working within the agreement 
amount. Should the consultant 
incur costs beyond the 
agreement amount without an 
executed amendment to this 
agreement, the Consultant is 

solely responsible for the 
additional costs. 

 

9. Invoices shall be submitted by 
the consultant through e-Builder® 
each month. Training and 
account information for e-
Builder® will be provided by the 
Port upon contract execution. 
Invoice period is for the previous 
calendar month and shall be 
computed pursuant to the rates 
and limitations set forth in the 
Agreement. Consultant agrees to 
submit monthly invoices as the 
Services progress. Invoices that 
are submitted for payment ninety 
(90) days or more after the 
Services have been completed 
are subject to non-payment. 
Under no circumstances will the 
NWSA pay interest on payment. 

 

a. Consultant shall submit detailed 
numbered invoices showing 
descriptions of the Services being 
invoiced, work order number, title 
of the Project, total authorized, 
total current invoice, balance of 
authorization, individual’s names 
and titles, hours, hourly rate, and 
all authorized expenses, if 
allowed, for the month, itemized, 
with backup, in accordance with 
the Port’s “Guidelines for 
Consultant Fees and 
Reimbursable Items”, by the 10th 
of the following month to be paid 
by the end of the 30th, unless 
other terms are agreed to by the 
parties. 
 

b. Consultant agrees to submit 
timely invoices as the Services 
progress. Invoices that are 
submitted for payment ninety (90) 
days or more after the Services 
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have been completed are subject 
to non-payment. 

 
c. Un-invoiced Services performed 

through December 31 of each 
year shall be invoiced no later 
than the 7th day of January. If the 
Consultant is unable to provide 
an invoice, they shall advise the 
Port in writing with a summary of 
the work completed and the 
accrual amount to be invoiced by 
December 31 of that year. 

 
10. Costs and Disbursements 
 
Consultant is responsible for and 
shall pay all costs and 
disbursements required for the 
performance of the Services. 

 
11. Standard of Care 

 
a. Consultant shall perform the 

Services to conform to generally 
accepted professional standards. 
Consultant shall be responsible 
for the professional quality, 
technical adequacy and 
accuracy, timely completion and 
coordination of all plans, designs, 
drawings and specifications 
prepared under this Agreement. 
The consultant shall, without 
additional compensation, correct 
or revise any errors or omissions 
in such Services.   

 
b. The Port’s approval of plans, 

drawings and specifications shall 
not relieve Consultant of 
responsibility for the adequacy or 
accuracy thereof. The Consultant 
shall remain liable for damages 
and costs incurred by the Port 
arising from the Consultant’s 
errors, omissions or negligent 
performance of the Services. 

 
12. Time 

  

Time is a material consideration in 
the performance of the Services. The 
Consultant shall complete the 
Services within the agreed upon 
schedule; including any established 
milestones and task completion 
dates, and the overall period of 
performance.  The completion dates 
for tasks may be modified by a 
written directive; however, the period 
of performance for the Agreement 
may only be modified through an 
amendment.  The period of 
performance and contract milestones 
shall not be extended because of 
any unwarranted delays attributable 
to the Consultant. The period of 
performance and contract milestones 
may be extended in the event of a 
delay caused by the Port which 
results in a delay in the performance 
of an affected task, because of 
unavoidable delay caused by any 
governmental action, or other 
conditions beyond the control of the 
Consultant, which could not be 
anticipated, and which results in a 
delay in the period of performance 
and contract schedule. Upon mutual 
agreement, the period of 
performance may be accelerated to 
meet Project requirements.  

 
13. Assignability 
 
The Consultant may not assign, 
transfer, or novate all or any portion 
of the Agreement, including but not 
limited to any claim or right to the 
Contract Sum, without the Port’s 
prior written consent. If the 
Consultant attempts to make an 
assignment, transfer, or novation 
without the Port’s consent, the 
assignment or novation, shall be of 
no effect, and the Consultant shall 
nevertheless remain legally 
responsible for all obligations under 
the Agreement.  The Consultant also 
shall not assign or transfer to any 
third party any claims it may have 
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against the Port arising under the 
Agreement or otherwise related to 
the Project. 

 
14. Termination of Agreement 

 
a. Termination for Default: 

 
i. The Port may terminate 

this Agreement, in writing, 
if the Consultant fails to 
fulfill any or all its material 
obligations under this 
Agreement through no 
fault of the Port; provided 
that the Consultant has 
been given an opportunity 
to cure.  
 

1. Cure Notice:  If the 
Port determines 
that a breach of this 
Agreement has 
occurred, that is, 
the Consultant has 
failed to comply 
with any material 
terms or conditions 
of this Agreement 
or the Consultant 
has failed to provide 
in any manner the 
Services agreed to 
herein, and if the 
Port deems said 
breach to warrant 
corrective action, 
the following 
sequential 
procedure will 
apply: 

 
ii. The Port will provide the 

Consultant with a written 
Cure Notice, notifying the 
Consultant of the nature of 
the breach; 

 
iii. The Consultant shall 

respond within five (5) 
calendar days of the 

notification. The 
Consultant shall submit a 
corrective action plan 
indicating the steps to be 
taken to correct the 
specified deficiencies 
within fifteen (15) calendar 
days of the notification. 
The corrective action plan 
shall specify the proposed 
completion date for 
bringing this Agreement 
into compliance within the 
number of calendar days 
specified by the Port; 

 
b. Show Cause Notice: 

 
i. If the Consultant does not 

respond within the 
appropriate time with a 
corrective action plan, the 
Port will provide the 
Consultant with a written 
Show Cause Notice; 
notifying the Consultant of 
their requirement to notify 
the Port in writing within 
seven (7) calendar days of 
any reason the Port should 
not terminate this 
Agreement. At the 
expiration of the seven (7) 
calendar day period the 
Port may commence 
termination of this 
Agreement in whole or in 
part; 

 
ii. The Port may withhold 

payment owed by the 
Consultant, instruct the 
Consultant to stop work 
and to refrain from 
incurring additional costs 
until the Port is satisfied 
that the breach has been 
corrected; 

 
iii. No increase in total price 

or period of performance 
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shall result from breach of 
this Agreement; and  

 
iv. Nothing herein shall be 

deemed to affect or waive 
any other rights of the 
Port. 

 
c. Notice of Termination: 

 
i. If the Port terminates this 

Agreement for default, the 
Port shall determine the 
amount of Services 
satisfactorily performed to 
the date of termination and 
the amount owing to the 
Consultant using the 
criteria set forth below; 
provided, that (a) no 
amount shall be allowed 
for anticipated profit on 
unperformed Services or 
other work and (b) any 
payment due to the 
Consultant at the time of 
termination may be 
adjusted to the extent of 
any additional costs the 
Port incurs because of the 
Consultant's default. In 
such event, the Port shall 
consider the actual costs 
incurred by the Consultant 
in performing this 
Agreement to the date of 
termination, the amount of 
Services originally 
required which was 
satisfactorily completed to 
the date of termination, 
whether the Services are 
in a form or of a type 
which is usable and 
suitable to the Port at the 
date of termination, the 
cost to the Port of 
completing the Services 
itself or of employing 
another firm to complete it 
and the inconvenience and 

time which may be 
required to do so, and 
other factors which affect 
the value to the Port of the 
Services performed to the 
date of termination. Under 
no circumstances shall 
payments made under this 
provision exceed the Total 
Price set forth in this 
Agreement. This provision 
shall not preclude the Port 
from filing claims and/or 
commencing litigation to 
secure compensation for 
damages incurred beyond 
that covered by withheld 
payments.  
 

ii. Upon receipt of a 
termination notice the 
Consultant shall at no 
additional cost to the Port: 

 
1. Promptly 

discontinue all 
Services (unless 
the notice directs 
otherwise); 

2. No later than 
fourteen (14) 
calendar days after 
receipt of 
termination, 
promptly deliver or 
otherwise make 
available to the Port 
all Instruments of 
Service and Port 
Data including data, 
drawings, electronic 
drawing files, 
specifications, 
calculations, 
reports, estimates, 
summaries, official 
Project 
documentation and 
other Project 
documentation, 
such other 
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information and 
materials as the 
Consultant or 
subconsultants may 
have accumulated 
in performing this 
Agreement, 
whether completed 
or in progress and 
all 
equipment/material
s purchased 
specifically for this 
Agreement where 
the Port has paid 
the Consultant for 
such items.  
 

3. Upon termination, 
the Port may take 
over the Services 
and prosecute the 
same to completion 
by agreement with 
another party or 
otherwise.  
 

d. Termination for Convenience: 
 

i. The Port may terminate 
this Agreement, for the 
convenience of the Port. 
The Port shall terminate by 
delivery to the Consultant 
a Notice of Termination 
specifying the termination 
and the effective date. 
 

ii. If the Port terminates this 
Agreement for 
convenience, the Port 
shall pay the Consultant 
for the following items: 

 
1. An amount for 

Direct Labor Costs 
and Indirect Costs 
in accordance with 
the Agreement for 
Services 
satisfactorily 

performed to the 
date of termination;  
 

2. Reasonable 
invoiced Other 
Direct Costs as 
allowed by the 
Agreement, actually 
incurred before the 
date of termination; 
or 

 
3. Reasonable 

termination 
settlement costs the 
Consultant actually 
incurred unless the 
Port determines to 
assume said 
commitments. 
Reasonable 
termination 
settlement costs 
include settlement 
costs for 
subconsultants, and 
reasonable 
accounting and 
clerical costs 
actually incurred by 
the Consultant. 

 
iii. Upon receipt of a 

termination notice the 
Consultant shall at no 
additional cost to the Port: 
  

1. Promptly 
discontinue all 
Services (unless 
the notice directs 
otherwise);  
 

2. No later than 
fourteen (14) 
calendar days after 
receipt of 
termination, 
promptly deliver or 
otherwise make 
available to the Port 
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all Instruments of 
Services and Port 
Data including  
drawings, 
specifications, 
calculations, 
reports, estimates, 
summaries, official 
Project 
documentation, 
other Project 
documentation, and 
such other 
information and 
materials as the 
Consultant may 
have accumulated 
in performing this 
Agreement, 
whether completed 
or in progress and 
all 
equipment/material
s purchased 
specifically for this 
Agreement  where 
the Port has 
reimbursed the 
Consultant for such 
costs;  

3. Take any action 
necessary, or that 
the Port may direct, 
for the protection 
and preservation of 
property related to 
this Agreement that 
is in the possession 
of the Consultant 
and in which the 
Port has or may 
acquire an interest.  
 

iv. Within sixty (60) calendar 
days of receipt of the 
notice of Termination for 
Convenience, the 
Consultant shall submit to 
the Port a Termination 
Settlement Proposal. The 

Termination Settlement 
Proposal shall include: 
 

1. Request for Direct 
Labor Costs and 
Indirect Costs for 
services 
satisfactorily 
performed to the 
date of termination;  
 

2. As allowed by the 
Agreement, Actual 
and reasonable 
Other Direct Costs 
incurred before the 
termination;  

 
3. Documentation 

supporting all costs 
identified in the 
Termination 
Settlement 
Proposal; and  

 
4. A statement 

certifying, under 
penalty of perjury, 
that the Termination 
Settlement 
Proposal is made in 
good faith, the 
Termination 
Settlement 
Proposal and 
supporting data are 
true and accurate to 
the best of the 
Consultant’s 
knowledge and 
belief, the 
Termination 
Settlement 
Proposal is fully 
supported by the 
accompanying data, 
and the amount 
requested 
accurately reflects 
the amount for 
which the 



 

Request for Qualifications (RFQ) 
Brownfields Environmental Consulting Services 

Consultant believes 
the Port is 
responsible. 

 
v. Termination settlement 

costs and proposals are 
subject to audit verification 
by the Port. 

 
vi. Upon termination, the Port 

may take over the work 
and prosecute the same to 
completion by agreement 
with another party or 
otherwise. 

 
15. Disputes 
 
If a dispute arises relating to this 
Agreement and cannot be settled 
through direct discussions, the 
parties agree to endeavor to settle 
the dispute through a mediation firm 
acceptable to both parties, the cost 
of which shall be divided equally. 
The Port reserves the right to join 
any dispute under this Agreement 
with any other claim in litigation or 
other dispute resolution forum, and 
the Consultant agrees to such 
joinder, so that all disputes related to 
this Agreement may be consolidated 
and resolved in one forum.  

 
16. Venue & Governing Law 
 
The venue for any litigation shall be 
the Pierce County Superior Court of 
the State of Washington and the 
prevailing party shall be entitled to 
recover its costs and reasonable 
attorney(s) fees. This Agreement 
shall be interpreted under the laws of 
the State of Washington.  

 
17. Integration and Merger/ Extent 

of Agreement 
 

a. This Agreement represents the 
entire and integrated 
understanding between the Port 

and Consultant, supersedes any 
previous written or oral 
representations and may be 
amended only by written 
instrument signed by both the 
Port and Consultant.  No verbal 
agreement or conversation 
between any officer, agent, 
associate or employee of Port 
and any officer, agency, 
employee, or associate of 
consultant prior to or following the 
execution of this Agreement shall 
affect or modify any of the terms 
or obligations contained in this 
Agreement. 
 

b. Authority to sign. Every signer of 
this Agreement warrants that they 
have the authority to enter into 
this Agreement and to bind the 
entity for which they represent. 

 
18. Non-Discrimination 
 
a. Nondiscrimination in Employment 

and Provision of Services: During 
performance of this Agreement, 
the Consultant and all parties 
subcontracting under the 
authority of this Agreement 
agrees that it will not discriminate 
against any employee or 
applicant for employment 
because of the employee or 
applicant's age, sex, marital 
status, sexual orientation, race, 
creed, color, national origin, 
honorably discharged veteran or 
military status, or the presence of 
any sensory, mental, or physical 
disability or the use of a trained 
dog guide or service animal by a 
person with a disability. 
 

b. Equal Employment Opportunity 
Efforts: The Consultant and all 
parties subcontracting under the 
authority of this Agreement  
agree to undertake equal 
employment opportunity efforts to 
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ensure that applicants and 
employees are treated, without 
regard to their age, sex, marital 
status, sexual orientation, race, 
creed, color, national origin, 
honorably discharged veteran or 
military status, or the presence of 
any sensory, mental, or physical 
disability or the use of a trained 
dog guide or service animal by a 
person with a disability. 

 
c. The Consultant and all parties 

subcontracting under the 
authority of this Agreement shall 
comply fully with all applicable 
federal, state, and local laws, 
ordinances, executive orders, 
and regulations that prohibit 
discrimination. 

 
19. Indemnity / Hold Harmless 

Clause  
 

a. The Consultant shall indemnify, 
defend and hold harmless the 
Port of Tacoma and the 
Northwest Seaport Alliance and 
its officers, managing members, 
employees and agents from and 
against any liability, claims, 
damages, losses, expenses or 
actions, including reasonable 
attorney’s fees and costs, arising 
out of the negligence, 
recklessness, or intentional 
wrongdoing of Consultant or its 
officers, employees, 
subcontractors, or agents; or 
arising  out of a failure to comply 
with any applicable state, federal, 
local, law, statute, rule, regulation 
or act by the Consultant or its 
officers, employees, 
subcontractors, or agent’s 
provided, however, that for any 
defense obligation related to a 
claim for which Contractor has 
insurance coverage under a 
professional liability policy, such 
obligation shall be limited to 

reimbursement by the Consultant 
for expenses incurred by the Port 
of Tacoma or the Northwest 
Seaport Alliance. 
 

b. This duty to indemnify, defend 
and hold harmless shall not apply 
to claims which arise solely out of 
negligence on the part of the Port 
of Tacoma and the Northwest 
Seaport Alliance, and this duty 
shall survive the termination or 
expiration of this Agreement. 
 

c. Consultant specifically assumes 
potential liability for actions 
brought by Consultant’s own 
employees against the Port and 
the Northwest Seaport Alliance 
and, solely for the purpose of this 
indemnification and defense, 
Consultant specifically waives 
any immunity under the state 
industrial insurance law, Title 51 
RCW. Consultant’s indemnity 
obligations shall not be limited by 
any limitation on the amount or 
type of damages, compensation, 
or benefits payable to or for any 
third party under the Worker 
Compensation Acts, Disability 
Benefit Acts, or other employee 
benefit acts. Consultant 
recognizes that this waiver was 
the subject of mutual negotiation. 
 

d. Consultant shall indemnify and 
hold the Port of Tacoma and 
Northwest Seaport Alliance 
harmless from and against any 
liability, expense, fines, penalties, 
cost, demand, or other obligation, 
resulting from or out of any cyber-
related risk that include theft, loss 
or misuse of data, release of 
confidential information as result 
of a network breach, penetration, 
compromise, or loss of IT 
systems control. 
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e. The provisions of this Section 19 
shall survive the expiration or 
termination of this Agreement. 

 
20. General Insurance 

Requirements 
 

The Consultant shall procure and 
maintain during the life of this 
Agreement  such insurance as shall 
protect it from claims or damages 
for, IT Professional or Cyber Liability, 
bodily injury, including death 
resulting therefrom as well as from 
claims for property damage, and 
cyber-related risks such as theft, loss 
or misuse of data, release of private 
information as result of a network 
breach, penetration, compromise, or 
loss of IT systems control, which 
may arise from operations under this 
Agreement, whether such operations 
be by itself, its agents, or by anyone 
directly or indirectly employed by 
either of them, and shall comply with 
any such Project specific insurance 
requirements as determined by the 
Port. 

 
21. Miscellaneous Provisions 
 
a. Remedies Cumulative: Rights 

under this Agreement are 
cumulative and nonexclusive of 
any other remedy at law or in 
equity.  
 

b. Captions: All titles, including 
sections or subsections, are for 
convenience only and do not 
define or limit the contents. 

 
c. Severability:  Any term or 

provision of this Agreement found 
to be prohibited by law shall be 
ineffective to the extent of such 
prohibition without invalidating 
the remainder of the Agreement. 

 
d. Waiver:  No covenant, term, or 

the breach thereof shall be 

deemed waived, except by 
written consent of the Party 
against whom the waiver is 
claimed, and any waiver of the 
breach of any covenant, term or 
condition shall not be deemed to 
be a waiver of any preceding or 
succeeding breach of the same 
or any other covenant, term, or 
condition. Neither the acceptance 
by Port of any performance by 
consultant after the time the 
same shall have become due nor 
payment to consultant for any 
portion of the Services shall 
constitute a waiver by Port of the 
breach or default of any 
covenant, term, or condition 
unless otherwise this is expressly 
agreed to by Port, in writing. 
Port’s failure to insist on 
performance of any of the terms 
or conditions herein or to 
exercise any right or privilege or 
Port’s waiver of any breach 
hereunder shall not thereafter 
waive any other term, condition, 
or privilege, whether of the same 
or similar type. 

 
e. Negotiated Agreement:  The 

Parties acknowledge that this is a 
negotiated Agreement, that they 
have had the opportunity to have 
this Agreement reviewed by 
respective legal counsel, and that 
terms and conditions are not 
construed against any Party 
based on such Party’s 
draftsmanship thereof. 

 
f. No Personal Liability:  No officer, 

agent, or authorized employee of 
either Port or Consultant shall be 
personally responsible for any 
liability arising under this 
Agreement, whether expressed 
or implied, nor for any statement 
or representation made herein or 
in any connection with this 
Agreement. 
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22. Key Personnel 

 
The Consultant’s key personnel, as 
described in the Consultant selection 
submittals, shall remain assigned for 
the duration of the Project unless 
otherwise agreed to in writing by the 
Port. 

 
23. Insurance - Assumption of 

Risk 
 
a. As a further consideration in 

determining compensation 
amounts, the Consultant shall 
procure and maintain, during the 
life of this Agreement, such 
commercial general liability 
insurance, professional liability 
insurance and environmental 
liability insurance including 
asbestos abatement liability and 
other insurance as required by 
contract for this project that shall 
protect Consultant and any 
subconsultant performing work 
under this Agreement from claims 
for damages from bodily injury, 
including death, resulting 
therefrom as well as from claims 
for property damage, economic 
damage or cleanup costs, which 
may arise under this Agreement, 
whether arising from operations 
conducted by the Consultant, any 
subconsultant, or anyone directly 
or indirectly employed by either of 
them.  Consultant recognizes that 
it is the obligation of the 
Consultant to ensure that all 
Subconsultants of any tier have 
insurance for the activities 
performed under this agreement. 
If this agreement requires that a 
Subconsultant perform ultra-
hazardous operations the Port 
will require that it be named as an 
Additional Insured by 
endorsement on all 
Subconsultant insurance policies 

and waivers of subrogation shall 
be provided by endorsement. 
Workers Compensation and 
Professional Liability are 
exempted from the additional 
insured requirement. 
 

b. Consultant shall submit to the 
Port of Tacoma, prior to the 
commencement of services, 
certificates of insurance 
evidencing: 

 
i. Commercial General 

Liability coverage on 
occurrence form CG0001 
or equivalent with limits of 
$2,000,000 per occurrence 
and $4,000,000 
aggregate. Coverage will 
include Products and 
Completed Operations, 
Contractual Liability and 
Personal & Advertising 
Injury; and 
 

ii. Automobile Liability 
covering owned, non-
owned and hired vehicles 
of $2,000,000 combined 
single limit per accident; 
and 

 
iii. Professional Liability 

including environmental 
consulting services of not 
less than $2,000,000 per 
claim and taken together. 
If the scope of 
Professional Services 
includes environmental 
testing, consulting or other 
such professional 
services, the Consultant’s 
Professional Liability policy 
shall include coverage for 
these services. If such 
coverage is written on a 
claims-made basis, any 
retroactive date on the 
policy shall be prior to the 
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start of this contract. 
Coverage shall remain in 
effect for the term of this 
Agreement plus three 
years. Certificates of 
Insurance citing the 
contract and project 
number shall be provided 
to the Port of Tacoma on 
an annual basis for each 
of the three years. 

 
iv. Workers Compensation 

Insurance: Statutory 
Workers Compensation 
Insurance as required by 
the State of Washington. 

 
v. Stop Gap/Employers 

Liability Insurance shall be 
provided with a limit of not 
less than $2,000,000 per 
claim. 

 
vi. Protection and Indemnity 

Insurance/Jones Act: 
$1,000,000 limits shall be 
provided covering all 
vessels and crew. 

 
vii. Maritime Employers' 

Liability: $1,000,000 limits 
shall be provided covering 
all divers. 

 
c. All policies shall be issued by a 

company having an A. M. Best 
Financial Strength Rating of A- 
and Financial Size Category of 
VIII or better. The Consultant 
shall be responsible for notifying 
the Port in writing within ten (10) 
days of receipt of notice of 
coverage being suspended, 
voided, cancelled, or materially 
reduced. Except for professional 
liability, the Port and the 
Northwest Seaport Alliance shall 
be named as an additional 
insurer on all policies by 
endorsement on ISO Form CG 

20 10 Form B or equivalent. 
Except for Workers 
Compensation and Professional 
Liability, waivers of subrogation 
shall be provided by 
endorsement to all policies.  
 

d. Consultant is responsible for 
complying with the Washington 
State laws that pertain to 
industrial insurance (RCW 51). 
Consultant shall submit a current 
employer liability certificate as 
issued by the Washington 
Department of Labor and 
Industries that shows the status 
of Consultant’s worker 
compensation account prior to 
contract execution, including 
those Consultants who are 
qualified self-insurers with the 
state. Consultant bears the 
responsibility to ensure that any 
out-of-state (non-Washington) 
employees and subconsultants 
have appropriate workers 
compensation coverage while 
working for the Port in 
Washington State. Consultant 
may be exempt from state worker 
compensation insurance 
requirements (RCW 51.12.020) 
such as if Consultant is a sole 
proprietor.  

 
e. Certain Services under this 

Agreement may require United 
States Longshoremen’s and 
Harbor Worker’s Act (USL&H) 
and Jones Act. The Consultant 
shall be solely responsible for 
determining the applicability of 
USL&H and Jones Act coverage. 
The failure of the Consultant to 
procure either USL&H or Jones 
Act coverage shall at no time 
create liability on the part of the 
Port. The Consultant shall bear 
all responsibility and shall 
indemnify and hold harmless the 
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Port for any and all liability, cost 
and/or damages. 

 
24. Payment Schedule 
 
a. Consultant shall submit detailed 

numbered invoices in accordance 
with the Agreement by the 10th of 
the month. After a complete and 
correct invoice has been received 
by the Port, payment will be 
made within thirty (30) days. 
 

b. Invoices shall be submitted 
through the Port’s Contract 
Management software e-
Builder®. Incomplete or 
improperly prepared invoices will 
be returned for correction without 
processing or payment. 
 

c. Consultant shall submit detailed 
invoices showing the following: 

i. Invoice Number, Contract 
number, Title, Invoice 
Period. 
 

ii. Summary page with a brief 
description of Services 
completed during the 
invoice period, 
deliverables provided 
during the invoice period, 
and forthcoming 
milestones / deliverables. 
 

iii. Further, provide a 
summary of all projects 
with the amount of the 
overall invoice to be 
charged to each project. 
 

iv. Current Amount Due, with 
a Time and Materials 
Breakdown: titles, hours, 
hourly rates, and all 
expenses itemized, with 
backup, in accordance 
with the Contract. 
 

v. Total amount of the 
Contract, and balance of 
Contract amount. 
Indicate “Final Invoice” 
when invoice is the final 
billing.   

 
25. Compensation 
 
a. Consultant expenses will be 

reimbursed at cost except for: 
 

i. Subconsultant services will 
be reimbursed at cost plus 
negotiated markup. 
 

ii. Services provided by a 
third party will be 
reimbursed at cost plus 
negotiated markup. 

 
b. Costs marked up by a sub-tier 

shall be passed through to higher 
tiers as a direct cost. In no case 
should the mark up at any tier 
exceed the negotiated 
percentage.  
 

c. Reimbursable expenses by a 
sub-tier shall be passed through 
to higher tiers as a direct cost. In 
no case shall markup be applied 
to reimbursable expenses at any 
level. 

 
d. Rates: Rates are fully burdened 

and will remain in effect for the 
contract term unless renegotiated 
and agreed to by both parties in a 
written amendment.  

 
i. Rates may be negotiated 

no more than once 
annually. Rate 
adjustments will be tied to 
the CPI (Consumer Price 
Index) for the Seattle, 
Tacoma/Bremerton area. 
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e. Rates and Markup are defined in 
the attached Rate Sheet and 
made a part of this contract. 
 

f. Overtime: The Port will allow 
overtime rates for preapproved 
labor categories, as required by 
federal law, at 1.5 times the rate 
when approved in advance by the 
Project Manager and when 
required by the nature of the 
Services. The Consultant shall 
submit a list of labor 
classifications to which overtime 
rates are applicable by law. 

 
g. Local Travel: Compensation for 

vehicle usage will be paid at the 
current Internal Revenue Service 
allowable mileage reimbursement 
rate. Out-of-state mileage will not 
be paid.  Consultants who are 
located within 50 miles of the 
Project site will not be reimbursed 
for meals, lodging or mileage. 

 
h. Other Travel: 

 
i. The Port will reimburse the 

Consultant for all allowable 
travel expenses (including 
expenses for travel by car, 
air, water and rail, 
accommodation, and 
meals) incurred to provide 
the Services to the Port in 
accordance with the 
following guidelines: 
 

ii. Lodging and meal 
reimbursement is in 
accordance with the 
following Per Diem rates 
established by the IRS at 
http://www.ofm.wa.gov/res
ources/travel.asp. 

 
iii. Amounts reimbursed will 

be computed at the rate 
for the physical location to 
which travel is authorized 

by the Project Manager. 
Lodging, travel and local 
mileage must be approved 
in writing by the Project 
Manager prior to 
performing travel. Request 
for travel should include a 
breakout of costs 
associated with the 
requested travel. 
 

iv. The airfare will be 
reimbursed at the lowest 
available commercial 
coach rate. Airfare will be 
booked at least 15 days in 
advance of travel. The 
Port will reimburse for up 
to a mid-size vehicle with 
standard equipment (this 
does not include GPS, 
video screens, etc.). The 
Port will also reimburse 
gasoline expense 
associated with rental 
vehicle with the exception 
of gasoline provided/billed 
by the rental car company. 
The Port will not reimburse 
the Consultant for mileage 
at the IRS rate on a rented 
vehicle. Receipts are 
required for all reimbursed 
expenses with the 
exception of meals. 
Reimbursement (other 
than meals) will be for 
actual costs incurred 
subject to the Per Diem 
rates established by the 
IRS at   
http://www.ofm.wa.gov/res
ources/travel.asp for the 
location to which travel 
has been authorized.  

 
26. Deliverables 

 
All tangible materials produced as a 
result of this Agreement shall be 
prepared as specified by the Port’s 

http://www.ofm.wa.gov/resources/travel.asp
http://www.ofm.wa.gov/resources/travel.asp
http://www.ofm.wa.gov/resources/travel.asp
http://www.ofm.wa.gov/resources/travel.asp
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Project Manager.  Delivery of 
materials produced shall consist both 
of the tangible materials and one 
copy of any computer files used in 
the creation of the tangible product in 
a PDF format or other format 
specified by the Port. 

  
27. Drawing, Specification and GIS 
 
a. Consultant shall prepare 

specifications using BSD 
Speclink-E, Masterformat 
specification organization, latest 
edition. 
 

b. Consultant shall prepare 
specifications in accordance with 
the Port’s Specification 
Standards available at 
https://www.portoftacoma.com/bu
siness/contracting/forms and 
from the Port Project Manager. 
The Port’s Master format 
specifications are available at 
https://www.portoftacoma.com/bu
siness/contracting/forms. 
 

c. Consultant shall use e-Builder® 
for electronic information 
exchange and invoicing. 

 
d. All site plans, derivative 

drawings, record drawings, and 
bid plans shall be completed 
using Port GIS and CADD 
standards and layer/block 
protocols available at 
https://www.portoftacoma.com/bu
siness/contracting/forms and 
from the Port Project Manager.   

 
28. Security – Transportation 

Worker Identification 
Credential (TWIC) 

 
a. The Services may require the 

consultant to work within a 
secured/restricted TWIC 
regulated terminal. 
 

b. TWIC is a credentialing program 
managed by the Department of 
Homeland Security (DHS), 
through the United States Coast 
Guard and the Transportation 
Security Administration.  All 
credentialed merchant mariners 
and individuals who will need 
unescorted access to secure 
areas of a maritime regulated 
facility or vessel must obtain a 
TWIC.  For more information on 
TWIC visit 
https://www.tsa.gov/for-
industry/twic. 

 
c. The Consultant shall have a 

minimum of one TWIC compliant 
employee trained as an escort for 
every five workers not 
possessing TWIC cards working 
on a secured or restricted site. 
Each escort will be required to 
receive Terminal Operator 
provided escort training. 

 
29. Existing Hazardous Material 

Information 
 
The Port shall furnish the Consultant 
with the information as required by 
the Hazard Communication standard 
for materials pre-existing on the 
Project. The Consultant is solely 
responsible for ensuring that this 
information is made available to the 
Consultant’s personnel, 
subconsultants, and that relevant 
information is incorporated into work 
products including, but not limited to, 
reports, specifications, and contract 
documents. 

 
30. Extent of Agreement 
 
a. In the event the Consultant 

identifies something that may 
impact the Services, Project 
schedule, total price, task 
budget(s) or cost of performing 
the Services, the Consultant shall 

https://www.portoftacoma.com/business/contracting/forms
https://www.portoftacoma.com/business/contracting/forms
https://www.portoftacoma.com/business/contracting/forms
https://www.portoftacoma.com/business/contracting/forms
https://www.portoftacoma.com/business/contracting/forms
https://www.portoftacoma.com/business/contracting/forms
https://www.tsa.gov/for-industry/twic
https://www.tsa.gov/for-industry/twic
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inform the Project Manager in 
writing prior to exceeding the task 
budget(s) and within seven (7) 
calendar days of the event and 
possible impacts to scope, 
schedule and cost or task budget. 
 

b. The Project Manager may, at any 
time, by written directive require 
the Consultant to perform the 
Services consistent with the 
Agreement; provided that this 
directive does not add scope or 
cost to the project. 

 
c. Any directive shall not constitute 

an amendment to the Agreement 
nor entitle the Consultant to any 
additional compensation or a time 
adjustment.  

 
31. Prevailing Wages 
 
a. The Consultant shall ensure that 

all Subcontractors of any tier pay 
all prevailing wages and other 
wages (such as Davis-Bacon Act 
wages) applicable to the Project.  
 

b. Pursuant to RCW 39.12, 
“Prevailing Wages on Public 
Works,” no worker, laborer, or 
mechanic employed in the 
performance of any part of the 
Work shall be paid less than the 
“prevailing rate of wage” in effect 
as of the date that bids are due.  

 
c. The applicable effective date for 

prevailing wages for this project 
is the execution date of this 
Amendment.  

 
d. The State of Washington 

prevailing wage rates applicable 
for this public works project, 
which is located in Pierce County, 
may be found at the following 
website address of the 
Department of Labor and 
Industries:  

https://lni.wa.gov/licensing-
permits/public-works-
projects/prevailing-wage-rates/ 

 
e. The schedule of the prevailing 

wage rates is made a part of the 
Contract Documents by reference 
as though fully set forth herein; 
and a copy of the applicable 
prevailing wage rates are also 
available for viewing at the Port 
Administration Building, located 
at One Sitcum Plaza, Tacoma, 
WA 98421 (253-383-5841). Upon 
request to the Procurement 
Department at 
procurement@portoftacoma.com, 
the Port will email or mail a hard 
copy of the applicable Journey 
Level prevailing wages for this 
project.  

 
f. Questions relating to prevailing 

wage data should be addressed 
to the Industrial Statistician. 

 
Mailing Address:  
Department of Labor and 

Industries 
Prevailing Wage Office 
PO Box 44540, Olympia, WA 
98504 
Telephone: (360) 902-5335 
Facsimile: (360) 902-5300 
 

g. If there is any discrepancy 
between the attached or provided 
schedule of prevailing wage rates 
and the published rates 
applicable under WAC 296-127-
011, or if no schedule is attached, 
the applicable published rates 
shall apply with no increase in the 
Contract Sum. It is the 
Contractor’s responsibility to 
ensure that the correct prevailing 
wage rates are paid. 
 

h. Prior to any payment being made 
by the Port under this Contract, 
the Contractor, and each 

https://lni.wa.gov/licensing-permits/public-works-projects/prevailing-wage-rates/
https://lni.wa.gov/licensing-permits/public-works-projects/prevailing-wage-rates/
https://lni.wa.gov/licensing-permits/public-works-projects/prevailing-wage-rates/
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Subcontractor of any tier, shall 
file a Statement of Intent to Pay 
Prevailing Wages under oath with 
the Port and certified by the 
Director of Labor and Industries. 
The statement shall include the 
hourly wage rate to be paid to 
each classification of workers 
entitled to prevailing wages, 
which shall not be less than the 
prevailing rate of wage, and the 
estimated number of workers in 
each classification employed on 
the Project by the Contractor or a 
Subcontractor of any tier, as well 
as the Contractor’s contractor 
registration number and other 
information required by the 
Director of Labor and Industries. 
The statement, and any 
supplemental statements, shall 
be filed in accordance with the 
requirements of the Department 
of Labor and Industries. No 
progress payment shall be made 
until the Port receives such a 
certified statement.  

 
i. The Contractor shall post in a 

location readily visible to workers 
at the Project site (1) a copy of 
the Statement of Intent to Pay 
Prevailing Wages approved by 
the Industrial Statistician of the 
Department of Labor and 
Industries and (2) the address 
and telephone number of the 
Industrial Statistician of the 
Department of Labor and 
Industries to whom a complaint or 
inquiry concerning prevailing 
wages may be directed. 

 
j. If a State of Washington 

prevailing wage rate conflicts with 
another applicable wage rate 
(such as Davis-Bacon Act wage 
rate) for the same labor 
classification, the higher of the 
two shall govern.  

 

k. Pursuant to RCW 39.12.060, if 
any dispute arises concerning the 
appropriate prevailing wage rate 
for work of a similar nature, and 
the dispute cannot be adjusted by 
the parties in interest, including 
labor and management 
representatives, the matter shall 
be referred for arbitration to the 
Director of the Department of 
Labor and Industries, and his or 
her decision shall be final and 
conclusive and binding on all 
parties involved in the dispute. 

 
l. The Contractor shall defend (at 

the Contractor’s sole cost, with 
legal counsel approved by Port), 
indemnify and hold the Port 
harmless from all liabilities, 
obligations, claims, demands, 
damages, disbursements, 
lawsuits, losses, fines, penalties, 
costs and expenses, whether 
direct, indirect, including but not 
limited to attorneys’ fees and 
consultants’ fees and other costs 
and expenses, from any violation 
or alleged violation by the 
Contractor or any Subcontractor 
of any tier of RCW 39.12 
(“Prevailing Wages on Public 
Works”) or Chapter 51 RCW 
(“Industrial Insurance”), including 
but not limited to RCW 
51.12.050.  

 
32. On-Call Definitions 

Supplementary Conditions (As 
Applicable) 

 
a. Task Order: The document that 

memorializes agreement 
between the Consultant and the 
Port, in accordance with the 
terms of the On-Call Contract. 
Task Orders are executed for 
defined Services under the On-
Call Contract. 
 



 

Request for Qualifications (RFQ) 
Brownfields Environmental Consulting Services 

b. Contract Owner: Port staff 
member responsible for 
managing the On-Call Contract 
and executing all Task Orders.   

 
c. Project Manager: Port staff 

member responsible for 
managing a specific Task Order.   

 
d. Consultant Representative: The 

Consultant staff member(s) 
delegated the authority to provide 
signature approval for Task 
Orders under the On-Call 
Contract.    

 
e. Task Order Proposals: 

 
i. The Project Manager will 

request a consultant to 
provide a fee proposal for 
the Services requested by 
the Port. 
 

ii. The Port will not pay for 
time or materials 
associated with 
development of fee 
proposals, unless such 
costs are approved by the 
Project Manager and 
Contract Owner in 
advance. 

 
iii. Task Order proposals shall 

be signed and submitted 
by the Consultant 
Representative to the 
Port’s Project Manager in 
writing.  Proposals shall 
include one of the 
following: 

 
1. Time and Materials 

Proposal 

a. Description 
of Task 
Order scope 

and 
deliverables. 

b. Consultant’s 
Personnel 
Titles and 
Rates as 
negotiated. 

c. Hours per 
person per 
task. 

d. Sub-tier 
consultant 
scope and 
deliverables 
(when 
applicable). 

e. Anticipated 
reimbursable 
costs. 

f. Total 
proposal with 
Not to 
Exceed 
dollar 
amount. 

 
f. Task Order Execution: 

 
Executed Task Orders will be 
issued by the Contract Owner to 
the Consultant.  

 
g. Task Order Revision: 

 
i. Revisions include when 

the Consultant becomes 
aware of the potential to 
exceed the executed 
amount or when changes 
are requested by the 
Project Manager. 
 

ii. Consultant shall provide a 
revised proposal detailing 
all revisions per 2A and B 
above.  Consultant shall 
not proceed with changed 
work until a revised Task 
Order is executed by the 
Contract Owner. 
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h. Payment Schedule: 
 

i. Each Task Order shall be 
invoiced separately.  
Consultant shall submit 
detailed invoices showing 
the following: 
 

ii. Invoice Number, Contract 
number, Title, Task Order 
Number and Title. 

 
iii. Summary page with a brief 

description of Services 
completed during the 
invoice period, 
deliverables provided 
during the invoice period, 
and forthcoming 
milestones / deliverables. 

 
iv. Current Amount Due: 

 
v. For Lump Sum Task 

Orders: Percentage of 
Services complete, 
percentage of completed 
Services billed. 

 
1. For Time and 

Materials Task 
Orders: titles, 
hours, hourly rates, 
and all expenses 
itemized, with 
backup, in 
accordance with the 
contract. 
 

vi. Total amount of the Task 
Order, and balance of 
Task Order amount. 

 
vii. Indicate “Final Invoice” 

when invoice is the final 
billing for that Task Order. 

  
i. Task Order Closure: 

 
When the Services have been 
completed and final invoice 

processed by the Port, the 
Contract Owner will issue a Task 
Order Completion Notification to 
the Consultant Representative.  
 
 

j. Task Order Termination: 

The Port may terminate the Task Order 
at its convenience with or without cause.  
In such case, the Consultant shall be 
paid for all Services performed and 
reasonable expenses properly incurred 
in connection with the termination. 

    k. Special terms and conditions   

Precedence  

In the event of a discrepancy in the 
terms and conditions; the federal terms 
and conditions shall take precedence.  

i. "The  Contractor  shall  not  
discriminate  on  the  basis  of  race,  
color,  national  origin  or  sex  in  the 
performance of this Contract. The 
Contractor shall carry out applicable 
requirements of 40 CFR Part  33  in  the  
award  and  administration  of  contracts  
awarded  under  EPA  financial  
agreements. Failure by the Contractor to 
carry out these requirements is a 
material breach of this Contract which 
may result in termination of this 
Contract." 

ii. "All forms of trafficking in persons, 
illegal sex trade, or forced labor 
practices are prohibited in the 
performance of this award or subawards 
under the award, or in any manner 
during the period of time that the award 
is in effect. This prohibition applies to 
you as the recipient, your employees, 
subrecipients under this award, and 
subrecipients' employees." 
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vi. The  Contractor  further  agrees  by  
signing  this  contract  that  it  will  
include  the  clause  titled “Certification 
Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion-
Lower Tier Covered Transaction,” as 
follows, without modification, in all lower 
tier covered transactions and in all 
solicitations for lower tier covered 
transactions: 

l. Lower tier covered transactions: 

vii. The  lower  tier  contractor  certifies,  
by  signing  this  contract  that  neither  it  
nor  its  principals  is presently  
debarred,  suspended,  proposed  for  
debarment,  declared  ineligible,  or  
voluntarily excluded from participation in 
this transaction by any Federal 
department or agency. Where  the  
lower  tier  contractor  is  unable  to  
certify to  any  of  the  statements  in  
this  contract, such contractor shall 
attach an explanation to this contract. 
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Attachment “C” 

RATE SHEET 
Consultant  

Brownfield Environment Consulting Services 

PSA No. 071693 / GL Account No. 10-1650-00-0000-00 

 
Consultant Personnel/Title 
Team must include a PE 

Completed Related 
Projects and  
Years of Experience  

Cost* (Hourly Ra  

Sr. Consultant 1  $ 
Consultant 2  $ 
Consultant 1  $ 
Project 2  $ 
Project 1  $ 
Staff 2  $ 
Staff 1  $ 

*Costs are fixed, fully burdened 

 

Sub-Consultant Personnel/Title 
Team must include a PE 

Completed Related  
Projects and  
Years of Experience  

Cost* (Hourly Ra  

Sr. Consultant 1  $ 
Consultant 2  $ 
Consultant 1  $ 
Project 2  $ 
Project 1  $ 
Staff 2  $ 
Staff 1  $ 

*Costs are fixed, fully burdened 
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Attachment D  

“FLOW-DOWN” CLAUSES APPLICABLE TO PURCHASE ORDERS OR AGREEMENTS 
INVOLVING FUNDS FROM A FEDERAL GRANT 

 This Agreement/Order involves the use of funds from a Federal government grant or cooperative agreement—or 
funds from a subcontract at any tier relating to a Federal government grant or cooperative agreement—and the 
following clauses from the Uniform Administrative Requirements, Cost Principles, and Audit Requirements for 
Federal Awards (“Uniform Guidance”), Appendix II are incorporated into and form a part of the terms and conditions 
of the Agreement/Order.  The full text of the Uniform Guidance may be found at 2 CFR Part 200.  Seller/Vendor 
agrees to flow down all applicable clauses from the Uniform Guidance to lower-tier subcontractors. 

Seller/Vendor further agrees to comply with all applicable agency-specific terms and conditions, which may be found 
by selecting the applicable agency’s procurement website at Acquisition.gov, and shall flow down all applicable 
clauses to lower-tier subcontractors.  

1. Equal Employment Opportunity.  Except as otherwise provided under 41 CFR Part 60, for all Orders that
qualify as “federally assisted construction contracts” as defined in 41 CFR Part 60–1.3, Seller agrees to comply
with the equal opportunity clause under 41 CFR 60-1.4(b), incorporated herein by reference, and E.O. 11246,
“Equal Employment Opportunity,” as amended by E.O. 11375, “Amending Executive Order 11246 Relating to
Equal Employment Opportunity,” and as supplemented by regulations at 41 CFR Part 60, “Office of Federal
Contract Compliance Programs, Equal Employment Opportunity, Department of Labor.”

2. Davis Bacon Act, as amended (40 U.S.C. 3141—3148).  If the Order is in excess of $2,000 and pertains to
construction or repair, and further, if required by Federal program legislation, Seller shall comply with the Davis-
Bacon Act (40 U.S.C. 3141 - 3144 and 3146-3148) and as supplemented by Department of Labor regulations (29
CFR Part 5, “Labor Standards Provisions Applicable to Contracts Governing Federally Financed and Assisted
Construction”).  Under this Act, Seller is required to pay wages to laborers and mechanics at a rate not less than
the minimum wages specified in a wage determination made by the Secretary of Labor.  In addition, Seller shall
be required to pay wages not less than once a week.

3. Copeland “Anti-Kickback” Act (40 U.S.C. 3145).  If the Order is in excess of $2,000 and pertains to
construction or repair, Seller shall comply with the Copeland “Anti-Kickback” Act (40 U.S.C. 3145), as
supplemented by Department of Labor regulations (29 CFR Part 3, “Contractors and Subcontractors on Public
Building or Public Work Financed in Whole or in Part by Loans or Grants from the United States”).  The Act
provides in part that Seller shall be prohibited from inducing, by any means, any person employed in the
construction, completion, or repair of public work, to give up any part of the compensation to which it is otherwise 
entitled.

4. Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708).  If the Order is in excess of $100,000
and involves the employment of mechanics or laborers, Seller shall comply with 40 U.S.C. 3702 and 3704, as
supplemented by Department of Labor regulations (29 CFR Part 5).  Under 40 U.S.C. 3702 of the Act, Seller
shall be required to compute the wages of every mechanic and laborer on the basis of a standard work week of
40 hours.  Work in excess of the standard work week is permissible provided that the worker is compensated at a
rate of not less than 1½ times the basic rate of pay for all hours worked in excess of 40 hours in the work week.
The requirements of 40 U.S.C. 3704 are applicable to construction work and provide that no laborer or mechanic
shall be required to work in surroundings or under working conditions which are unsanitary, hazardous or
dangerous.  These requirements do not apply to the purchases of supplies or materials or articles ordinarily
available on the open market, or contracts for transportation or transmission of intelligence.

5. Bayh-Dole Act (35 U.S.C. 200-212). If the Order is for the performance of experimental, developmental, or
research work, under a “funding agreement” under 37 CFR 401.2(a) Seller shall provide for the rights of the
Federal Government and Harvard in any resulting invention in accordance with 37 CFR Part 401, “Rights to
Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts
and Cooperative Agreements,” and comply with the requirements of 37 CFR Part 401 and any implementing
regulations issued by the awarding agency.

https://www.acquisition.gov/content/supplemental-regulations
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6. Clean Air Act (42 U.S.C. 7401—7671q) and the Federal Water Pollution Control Act (33 U.S.C. 1251—
1387), as amended.  If the Order is in excess of $150,000 Seller shall comply with all applicable standards, 
Orders or regulations issued pursuant to the Clean Air Act (42 U.S.C. 7401—7671q) and the Federal Water 
Pollution Control Act as amended (33 U.S.C. 1251—1387).  Violations shall be reported to the Federal awarding 
agency and the Regional Office of the Environmental Protection Agency (EPA). 

7. Energy Policy and Conservation Act (42 U.S.C. 6201).  Seller agrees to comply with all mandatory standards 
and policies relating to energy efficiency which are contained in the state energy conservation plan issued in 
compliance with the Energy Policy and Conservation Act (42 U.S.C. 6201). 

8. Byrd Anti-Lobbying Amendment (31 U.S.C. 1352).  If the Order is for $100,000 or more, Seller and its 
subcontractors shall file the certification required by this statute and associated regulations.  Each tier certifies to 
the tier above that it will not and has not used Federal appropriated funds to pay any person or organization for 
influencing or attempting to influence an officer or employee of any agency, a member of Congress, officer or 
employee of Congress, or an employee of a member of Congress in connection with obtaining any Federal 
contract, grant or any other award covered by 31 U.S.C. 1352.  Each tier shall also disclose any lobbying with 
non-Federal funds that takes place in connection with obtaining any Federal award.  Such disclosures are 
forwarded from tier to tier up to Harvard. 

9. Debarment and Suspension (E.O.s 12549 and 12689).  Seller represents and warrants that it is not listed on the 
governmentwide Excluded Parties List System in the System for Award Management (SAM) in accordance with 
OMB guidelines at 2 CFR Part 180 that implement E.O.s 12549 and 12689, “Debarment and Suspension.”  This 
list contains the names of parties debarred, suspended, or otherwise excluded by agencies, and contractors 
declared ineligible under statutory or regulatory authority other than E.O. 12549.   
 
Seller must comply with 2 CFR Part 180, Subpart C and must include a requirement to comply with this regulation 
in any lower tier covered transaction it enters into. 
 
Seller shall have an ongoing duty during the term of this Agreement to disclose to Harvard on an ongoing basis 
any occurrence that would prevent Seller from making the certifications contained in this Section 9. Such 
disclosure shall be made in writing to Harvard within five (5) business days of when Seller discovers or reasonably 
believes there is a likelihood of such occurrence. 
 
This certification is a material representation of fact relied upon by Harvard. If it is later determined that Seller 
did not comply with 2 CFR Part 180, Subpart C, in addition to remedies available to Harvard, the Federal 
government may pursue available remedies, including but not limited to suspension and/or debarment.  
 

10. Procurement of recovered materials.  A non-federal entity that is a state agency or agency of a political 
subdivision of a state and its contractors must comply with Section 6002 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and Recovery Act.  If applicable, Seller shall comply with the 
requirements of Section 6002 of the Solid Waste Disposal Act, as amended by the Resource Conservation and 
Recovery Act.  The requirements of Section 6002 include procuring only items designated in guidelines of the 
Environmental Protection Agency (EPA) at 40 CFR Part 247 that contain the highest percentage of recovered 
materials practicable, consistent with maintaining a satisfactory level of competition, where the purchase price of 
the item exceeds $10,000 or the value of the quantity acquired during the preceding fiscal year exceeded $10,000; 
procuring solid waste management services in a manner that maximizes energy and resource recovery; and 
establishing an affirmative procurement program for procurement of recovered materials identified in the EPA 
guidelines. 

 
11. Domestic preferences for procurements (2 CFR 200.322).  As appropriate and to the extent consistent with 

law, the Seller should, to the greatest extent practicable, provide a preference for the purchase, acquisition, or use 
of products, or materials produced in the United States (including but not limited to iron, aluminum, steel, cement, 
and other manufactured products).  The requirements of this Section 11 must be included in all subawards 
including all contracts and purchase orders for work or products under this Order. 

For purposes of this section: 
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i. “Produced in the United States” means, for iron and steel products, that all manufacturing 
processes from the initial melting stage through the application of coatings, occurred in the 
United States. 

ii. “Manufactured products” means items and construction materials composed in whole or in part 
of non-ferrous metals such as aluminum; plastics and polymer-based products such as polyvinyl 
chloride pipe; aggregates such as concrete; glass, including optical fiber; and lumber. 

 
12. Contracting with Small and Minority Businesses, Women's Business Enterprises, and Labor Surplus Area 

Firms (2 CFR 200.321).  Vendor shall take affirmative steps to include minority businesses, women’s business 
enterprises, and labor surplus area firms when possible by:  

a. Placing qualified small and minority businesses and women's business enterprises on solicitation lists;  
b. Assuring that small and minority businesses, and women's business enterprises are solicited whenever they 

are potential sources;  
c. Dividing total requirements, when economically feasible, into smaller tasks or quantities to permit maximum 

participation by small and minority businesses, and women's business enterprises;  
d. Establishing delivery schedules, where the requirement permits, which encourage participation by small and 

minority businesses, and women's business enterprises;   
e. Using the services and assistance, as appropriate, of such organizations as the Small Business Administration 

and the Minority Business Development Agency of the Department of Commerce; and 
f. Requiring the prime contractor, if subcontracts are to be let, to take the affirmative steps listed in steps a. 

through e. of this Section 12. 
 

13. Prohibition on certain telecommunications and video surveillance services or equipment (2 CFR 200.216).  
Seller shall not obligate or expend funding provided under this Order to: 

i. Procure or obtain; 
ii. Extend or renew a contract to procure or obtain; or 

iii. Enter into a contract (or extent or renew a contract) to procure or obtain equipment, services, or systems 
that uses covered telecommunications equipment or services as a substantial or essential component of 
any system, or as critical technology as part of any system.  As described in Public Law 115-232, section 
889, covered telecommunications equipment is telecommunications equipment produced by Huawei 
Technologies Company or ZTE Corporation (or any subsidiary or affiliate of such entities). 

a. For the purpose of public safety, security of government facilities, physical security surveillance 
of critical infrastructure, and other national security purposes, video surveillance and 
telecommunications equipment produced by Hytera Communications Corporation, Hangzhou 
Hikvision Digital Technology Company, or Dahua Technology Company (or any subsidiary or 
affiliate of such entities). 

b. Telecommunications or video surveillance services provided by such entities or using such 
equipment. 

c. Telecommunications or video surveillance equipment or services produced or provided by an 
entity that the Secretary of Defense, in consultation with the Director of the National 
Intelligence or the Director of the Federal Bureau of Investigation, reasonably believes to be an 
entity owned or controlled by, or otherwise connected to, the government of a covered foreign 
country. 
 

 
CONFLICTS AMONG CLAUSES APPLICABLE TO THE ORDER 

In the event of any conflict among the requirements of clauses applicable to the Order, the most stringent requirements 
of the clauses will apply. 
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EPA General Terms and Conditions Effective 
October 1, 2021  

 

1. Introduction  
(a) The recipient and any sub-recipient must comply with the applicable EPA general terms and conditions 

outlined below. These terms and conditions are in addition to the assurances and certifications made as part 
of the award and terms, conditions, and restrictions reflected on the official assistance award document. 
Recipients must review their official award document for additional administrative and programmatic 
requirements. Failure to comply with the general terms and conditions outlined below and those directly 
reflected on the official assistance award document may result in enforcement actions as outlined in 2 CFR 
200.339 and 200.340. 

(b) If the EPA General Terms and Conditions have been revised, EPA will update the terms and conditions 
when it provides additional funding (incremental or supplemental) prior to the end of the period of 
performance of this agreement. The recipient must comply with the revised terms and conditions after 
the effective date of the EPA action that leads to the revision.  Revised terms and conditions do not 
apply to the recipient’s expenditures of EPA funds or activities the recipient carries out prior to the 
effective date of the EPA action. EPA will inform the recipient of revised terms and conditions in the 
action adding additional funds.  

 
2. Uniform Administrative Requirements, Cost Principles and Audit Requirements for Federal Awards    

This award is subject to the requirements of the Uniform Administrative Requirements, Cost Principles and 
Audit Requirements for Federal Awards; Title 2 CFR, Parts 200 and 1500. 2 CFR 1500.1, Adoption of 2 CFR 
Part 200, states Environmental Protection Agency adopts the Office of Management and Budget (OMB) guidance 
Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards to Non-
Federal Entities (subparts A through F of 2 CFR Part 200), as supplemented by 2 CFR Part 1500, as the 
Environmental Protection Agency (EPA) policies and procedures for financial assistance administration. 2 CFR 
Part 1500 satisfies the requirements of 2 CFR 200.110(a) and gives regulatory effect to the OMB guidance as 
supplemented by 2 CFR Part 1500. This award is also subject to applicable requirements contained in EPA 
programmatic regulations located in 40 CFR Chapter 1 Subchapter B. 

 
2.1. Effective Date and Incremental or Supplemental Funding. Consistent with the OMB Frequently 
Asked Questions at https://cfo.gov/cofar on Effective Date and Incremental Funding, any new funding 
through an amendment (supplemental or incremental) on or after December 26, 2014, and any 
unobligated balances (defined at 2 CFR 200.1) remaining on the award at the time of the amendment, 
will be subject to the requirements of the Uniform Administrative Requirements, Cost Principles and 
Audit Requirements (2 CFR Parts 200 and 1500). 

 
3. Termination  

Consistent with 2 CFR 200.340, EPA may unilaterally terminate this award in whole or in part:  
 
a. if a recipient fails to comply with the terms and conditions of the award including statutory or regulatory 
requirements; or 
 
b. if the award no longer effectuates the program goals or agency priorities.  Situations in which EPA may 
terminate an award under this provision include when: 

 
(i)  EPA obtains evidence that was not considered in making the award that reveals that specific award 
objective(s) are ineffective at achieving program goals and EPA determines that it is in the government’s interest 
to terminate the award; 

https://www.ecfr.gov/cgi-bin/text-idx?SID=9041e554b95566226748f9bd0bfce142&mc=true&tpl=/ecfrbrowse/Title02/2cfr200_main_02.tpl
https://www.ecfr.gov/cgi-bin/text-idx?SID=9041e554b95566226748f9bd0bfce142&mc=true&node=pt2.1.1500&rgn=div5
https://cfo.gov/cofar
https://cfo.gov/cofar
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(ii) EPA obtains evidence that was not considered in making the award that causes EPA to significantly question 
the feasibility of the intended objective(s) of the award and EPA determines that it is in the government’s 
interest to terminate the award;  

 
(iii)  EPA determines that the objectives of the award are no longer consistent with funding priorities for 
achieving program goals. 

 
Financial Information 

 
4. Reimbursement Limitation  

EPA's financial obligations to the recipient are limited by the amount of federal funding awarded to date as 
reflected on the award document. If the recipient incurs costs in anticipation of receiving additional funds from 
EPA, it does so at its own risk. See 2 CFR 1500.9. 

 
5. Automated Standard Application Payments (ASAP) and Proper Payment Draw Down   

 
Electronic Payments.  Recipients must be enrolled or enroll in the Automated Standard Application for 
Payments (ASAP) system to receive payments under EPA financial assistance agreements unless: 

 
• EPA grants a recipient-specific exception; 
• The assistance program has received a waiver from this requirement;  
• The recipient is exempt from this requirement under 31 CFR 208.4; or,  
• The recipient is a fellowship recipient pursuant to 40 CFR Part 46.   
 
EPA will not make payments to recipients until the ASAP enrollment requirement is met unless the recipients fall 
under one of the above categories. Recipients may request exceptions using the procedures below but only EPA 
programs may obtain waivers.   
To enroll in ASAP, complete the ASAP Initiate Enrollment Form located at: 
https://www.epa.gov/financial/forms and email it to rtpfc-grants@epa.gov or mail it to:  
 
US Environmental Protection Agency 
RTP-Finance Center (Mail Code AA216-01) 
4930 Page Rd. 
Durham, NC 27711   
 
Under this payment mechanism, the recipient initiates an electronic payment request online via ASAP, which is 
approved or rejected based on the amount of available funds authorized by EPA in the recipient’s ASAP account. 
Approved payments are credited to the account at the financial institution of the recipient organization set up by 
the recipient during the ASAP enrollment process. Additional information concerning ASAP and enrollment can 
be obtained by contacting the EPA Research Triangle Park Finance Center (RTPFC), at rtpfc-grants@epa.gov or 
919-541-5347, or by visiting: https://www.fiscal.treasury.gov/asap/.  
 
EPA will grant exceptions to the ASAP enrollment requirement only in situations in which the recipient 
demonstrates to EPA that receiving payment via ASAP places an undue administrative or financial management 
burden on the recipient or EPA determines that granting the waiver is in the public interest. Recipients may 
request an exception to the requirement by following the procedures specified in RAIN-2018-G06-R. 
 
 
 

https://www.ecfr.gov/current/title-2/subtitle-B/chapter-XV/part-1500#1500.9
https://www.ecfr.gov/cgi-bin/text-idx?SID=b0ad1606a19fdcd03ca8776f08ac335a&mc=true&node=pt31.2.208&rgn=div5
https://www.ecfr.gov/cgi-bin/text-idx?SID=b0ad1606a19fdcd03ca8776f08ac335a&mc=true&node=pt31.2.208&rgn=div5
https://www.ecfr.gov/cgi-bin/text-idx?SID=b227e392f67f9a58a228820adac5c502&mc=true&tpl=/ecfrbrowse/Title40/40cfr46_main_02.tpl
https://www.epa.gov/financial/forms
mailto:rtpfc-grants@epa.gov
mailto:rtpfc-grants@epa.gov
https://www.fiscal.treasury.gov/asap/
https://www.epa.gov/grants/rain-2018-g06
https://www.epa.gov/grants/rain-2018-g06
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Proper Payment Drawdown (for recipients other than states)   
 
a.  As required by 2 CFR 200.305(b), the recipient must draw funds from ASAP only for the minimum amounts 
needed for actual and immediate cash requirements to pay employees, contractors, subrecipients or to satisfy other 
obligations for allowable costs under this assistance agreement. The timing and amounts of the drawdowns must 
be as close as administratively feasible to actual disbursements of EPA funds. Disbursement within 5 business 
days of drawdown will comply with this requirement and the recipient agrees to meet this standard when 
performing this award.   
 
b.  Recipients may not retain more than 5% of the amount drawn down, or $1,000 whichever is less, 5 business 
days after drawdown to materially comply with the standard. Any EPA funds subject to this paragraph that remain 
undisbursed after 5 business days must be fully disbursed within 15 business days of draw down or be returned to 
EPA. 
 
c.  If the recipient draws down EPA funds in excess of that allowed by paragraph b., the recipient must contact 
rtpfc-grants@epa.gov for instructions on whether to return the funds to EPA. Recipients must comply with the 
requirements at 2 CFR 200.305(b)(8) and (9) regarding depositing advances of Federal funds in interest bearing 
accounts.   
 
d. Information on how to repay EPA via check is available at  https://www.epa.gov/financial/makepayment. 
Instructions on how to return funds to EPA electronically via ASAP are available at 
https://www.fiscal.treasury.gov/asap/  
  
e.  Failure on the part of the recipient to materially comply with this condition may, in addition to EPA recovery 
of the un-disbursed portions of the drawn down funds, lead to changing the payment method from advance 
payment to a reimbursable basis.  EPA may also take other remedies for noncompliance under 2 CFR 200.208 
and/or 2 CFR 200.339.  
 
f. If the recipient believes that there are extraordinary circumstances that prevent it from complying with the 5-
business day disbursement requirement throughout the performance period of this agreement, recipients may 
request an exception to the requirement by following the procedures specified in RAIN-2018-G06-R. EPA will 
grant exceptions to the 5-business day disbursement requirement only if the recipient demonstrates that 
compliance places an undue administrative or financial management burden or EPA determines that granting the 
exception is in the public interest.  
 
Proper Payment Drawdown for State Recipients 

In accordance with 2 CFR 200.305(a), payments are governed by Treasury-State Cash Management Improvement 
Act (CMIA) agreements and default procedures codified at 31 CFR Part 205, Subparts A and B and Treasury 
Financial Manual (TFM) 4A-2000, “Overall Disbursing Rules for All Federal Agencies” unless a program 
specific regulation (e.g. 40 CFR 35.3160 or 40 CFR 35.3560) provides otherwise. Pursuant to 31 CFR Part 205, 
Subpart A—Rules Applicable to Federal Assistance Programs Included in a Treasury-State Agreement, States 
follow their Treasury-State CMIA Agreement for major Federal programs listed in the agreement. For those 
programs not listed as major in the Treasury-State agreement, the State follows the default procedures in 31 CFR 
Part 205, Subpart B—Rules Applicable to Federal Assistance Programs Not Included in a Treasury-State 
Agreement, which directs State recipients to draw-down and disburse Federal financial assistance funds in 
anticipation of immediate cash needs of the State for work under the award. States must comply with 2 CFR 
200.302(a) in reconciling costs incurred and charged to EPA financial assistance agreements at time of close out 
unless a program specific regulation provides otherwise.   
 
 
 

https://www.ecfr.gov/cgi-bin/text-idx?SID=f150e32bf902c8a1c93e3cc7ab5203ab&mc=true&node=pt2.1.200&rgn=div5#se2.1.200_1305
mailto:rtpfc-grants@epa.gov
https://www.ecfr.gov/cgi-bin/text-idx?SID=486e24fcb749ad56b7a23f95d9efe6a7&mc=true&node=se2.1.200_1305&rgn=div8
https://www.epa.gov/financial/makepayment
https://www.fiscal.treasury.gov/asap/
https://www.epa.gov/grants/rain-2018-g06
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/section-200.305#p-200.305(a)
https://www.ecfr.gov/current/title-31/subtitle-B/chapter-II/subchapter-A/part-205?toc=1
https://tfm.fiscal.treasury.gov/v1/p4/ac200.html
https://tfm.fiscal.treasury.gov/v1/p4/ac200.html
https://www.ecfr.gov/current/title-31/subtitle-B/chapter-II/subchapter-A/part-205/subpart-A?toc=1
https://www.ecfr.gov/current/title-31/subtitle-B/chapter-II/subchapter-A/part-205/subpart-B?toc=1
https://www.ecfr.gov/current/title-31/subtitle-B/chapter-II/subchapter-A/part-205/subpart-B?toc=1
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/section-200.302#p-200.302(a)
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/section-200.302#p-200.302(a)
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Selected Items of Cost 
 

6. Prohibition on Certain Telecommunications and Video Surveillance Services or Equipment  
This term and condition implements 2 CFR 200.216 and is effective for obligations and expenditures of EPA 
financial assistance funding on or after 8/13/2020. 

 
As required by 2 CFR 200.216, EPA recipients and subrecipients, including borrowers under EPA funded 
revolving loan fund programs, are prohibited from obligating or expending loan or grant funds to procure or 
obtain; extend or renew a contract to procure or obtain; or enter into a contract (or extend or renew a contract) to 
procure or obtain equipment, services, or systems that use covered telecommunications equipment or services as 
a substantial or essential component of any system, or as critical technology as part of any system. As described 
in Public Law 115-232, section 889, covered telecommunications equipment is telecommunications equipment 
produced by Huawei Technologies Company or ZTE Corporation (or any subsidiary or affiliate of such entities).  
Recipients, subrecipients, and borrowers also may not use EPA funds to purchase: 

 
a.  For the purpose of public safety, security of government facilities, physical security surveillance of critical 
infrastructure, and other national security purposes, video surveillance and telecommunications equipment 
produced by Hytera Communications Corporation, Hangzhou Hikvision Digital Technology Company, or 
Dahua Technology Company (or any subsidiary or affiliate of such entities). 

 
b.  Telecommunications or video surveillance services provided by such entities or using such equipment. 

 
c.  Telecommunications or video surveillance equipment or services produced or provided by an entity that the 
Secretary of Defense, in consultation with the Director of the National Intelligence or the Director of the Federal 
Bureau of Investigation, reasonably believes to be an entity owned or controlled by, or otherwise connected to, 
the government of a covered foreign country. 

 
Consistent with 2 CFR 200.471, costs incurred for telecommunications and video surveillance services or 
equipment such as phones, internet, video surveillance, and cloud servers are allowable except for the following 
circumstances: 
 
a.  Obligating or expending EPA funds for covered telecommunications and video surveillance services or 
equipment or services as described in 2 CFR 200.216 to: 
(1) Procure or obtain, extend or renew a contract to procure or obtain; 
(2) Enter into a contract (or extend or renew a contract) to procure; or 
(3) Obtain the equipment, services, or systems. 

 
Certain prohibited equipment, systems, or services, including equipment, systems, or services produced or 
provided by entities identified in section 889, are recorded in the System for Award Management exclusion list.   
 

7. Consultant Cap 
EPA participation in the salary rate (excluding overhead) paid to individual consultants retained by recipients 
or by a recipient's contractors or subcontractors shall be limited to the maximum daily rate for a Level IV of 
the Executive Schedule, available at: https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/, 
to be adjusted annually. This limit applies to consultation services of designated individuals with specialized 
skills who are paid at a daily or hourly rate. This rate does not include transportation and subsistence costs for 
travel performed (the recipient will pay these in accordance with their normal travel reimbursement practices). 

 
Information on how to calculate the maximum daily rate and the daily pay limitation is available at the Office Of 
Personnel Management’s Fact Sheet: How to Compute Rates of Pay and Fact Sheet: Expert and Consultant Pay. 
Specifically, to determine the maximum daily rate, follow these steps: 

https://www.govinfo.gov/link/plaw/115/public/232?link-type=html
https://sam.gov/SAM/
https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.opm.gov%2Fpolicy-data-oversight%2Fpay-leave%2Fpay-administration%2Ffact-sheets%2Fhow-to-compute-rates-of-pay%2F&data=04%7C01%7CDurand.Jessica%40epa.gov%7Cf8774e09d8cf4db7762908d92a7cdac9%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637587537990922637%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=pDlsG5GkNbhnVX2ZlufWo8LYCnpAi5QV84Ntpr4vX5c%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.opm.gov%2Fpolicy-data-oversight%2Fpay-leave%2Fpay-administration%2Ffact-sheets%2Fexpert-and-consultant-pay%2F&data=04%7C01%7CDurand.Jessica%40epa.gov%7Cf8774e09d8cf4db7762908d92a7cdac9%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637587537990922637%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=v7PB7zWO64vCbPlh%2BIZijtwKF53kHAB7HS0m8un2xho%3D&reserved=0
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1. Divide the Level IV salary by 2087 to determine the hourly rate. Rates must be rounded to the nearest 
cent, counting one-half cent and over as the next higher cent (e.g., round $18.845 to $18.85). 

2. Multiply the hourly rate by 8 hours. The product is the maximum daily rate. 
 
Contracts and subcontracts with firms for services that are awarded using the procurement requirements in 
Subpart D of 2 CFR Part 200 are not affected by this limitation unless the terms of the contract provide the 
recipient with responsibility for the selection, direction and control of the individuals who will be providing 
services under the contract at an hourly or daily rate of compensation. See 2 CFR 1500.10. 
 

8. Establishing and Managing Subawards (Updated 11/16/2021) 
 

If the recipient chooses to pass funds from this assistance agreement to other entities, the recipient must 
comply with applicable provisions of 2 CFR Part 200 and the EPA Subaward Policy, which may be found at: 
https://www.epa.gov/grants/grants-policy-issuance-gpi-16-01-epa-subaward-policy-epa-assistance-
agreement-recipients.   
 

As a pass-through entity, the recipient agrees to: 
 
1. Be responsible for selecting subrecipients and as appropriate conducting subaward competitions using a 
system for properly differentiating between subrecipients and procurement contractors under the standards 
at 2 CFR 200.331 and EPA’s supplemental guidance in Appendix A of the EPA Subaward Policy. 
 

(a) For-profit organizations and individual consultants, in almost all cases, are not eligible 
subrecipients under EPA financial assistance programs and the pass-through entity must obtain prior 
written approval from EPA’s Award Official for subawards to these entities unless the EPA-
approved budget and work plan for this agreement contain a precise description of such subawards. 

 
(b) Stipends and travel assistance for trainees (including interns) and similar individuals who are 
not are not employees of the pass-through entity must be classified as participant support costs rather 
than subawards as provided in 2 CFR 200.1 Participant support costs, 2 CFR 200.1 Subaward, and 
EPA’s Guidance on Participant Support Costs. 

 
(c) Subsidies, rebates and similar payments to participants in EPA funded programs to encourage 
environmental stewardship are also classified as Participant support costs as provided in 2 CFR 
1500.1 and EPA’s Guidance on Participant Support Costs. 
 

2. Establish and follow a system that ensures all subaward agreements are in writing and contain all of the 
elements required by 2 CFR 200.332(a). EPA has developed a template for subaward agreements that is 
available in Appendix D of the EPA Subaward Policy. 

 
3. Prior to making subawards, ensure that each subrecipient has a “unique entity identifier.” This identifier is 
required for registering in the System for Award Management (SAM) and by 2 CFR Part 25 and 2 CFR 
200.332(a)(1). Information on registering in SAM is available at the SAM Internet site: 
https://www.sam.gov/SAM/ and in EPA’s General Term and Condition “System for Award Management 
and Universal Identifier Requirements” of the pass-through entity’s agreement with the EPA. 

 
4. Ensure that subrecipients are aware that they are subject to the same requirements as those that apply 
to the pass-through entity’s EPA award as required by 2 CFR 200.332(a)(2). These requirements 
include, among others: 

 

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.ecfr.gov%2Fcgi-bin%2Ftext-idx%3FSID%3D945b0eb9a90d93dc057957a4a9d37eb4%26mc%3Dtrue%26node%3Dse2.1.1500_110%26rgn%3Ddiv8&data=04%7C01%7CDurand.Jessica%40epa.gov%7Cf8774e09d8cf4db7762908d92a7cdac9%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637587537990932593%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=XdNCsjdoCfn5MwF8iiSgkKXq%2FPDPgHh4WUY5FWrJmiQ%3D&reserved=0
https://www.epa.gov/grants/grants-policy-issuance-gpi-16-01-epa-subaward-policy-epa-assistance-agreement-recipients
https://www.epa.gov/grants/grants-policy-issuance-gpi-16-01-epa-subaward-policy-epa-assistance-agreement-recipients
https://www.epa.gov/sites/production/files/2016-02/documents/gmc_subaward_policy_appendix_a_subrecipient_v_contractor_distinction_0.pdf
https://www.epa.gov/sites/production/files/2016-02/documents/grants_policy_issuance_gpi_16_01.pdf
https://www.epa.gov/sites/production/files/2016-02/documents/grants_policy_issuance_gpi_16_01.pdf
https://www.ecfr.gov/cgi-bin/text-idx?SID=9d17cac60ef093d084dbe2e29a855f09&mc=true&node=se2.1.200_11&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=9d17cac60ef093d084dbe2e29a855f09&mc=true&node=se2.1.200_11&rgn=div8
https://www.epa.gov/sites/production/files/2018-09/documents/interim_guidance_on_participant_support_costs.pdf
https://www.epa.gov/sites/production/files/2018-09/documents/interim_guidance_on_participant_support_costs.pdf
https://www.epa.gov/sites/production/files/2016-02/documents/gmc_subaward_policy_appendix_d_subaward_agreement_template.pdf
https://www.epa.gov/sites/production/files/2016-02/documents/grants_policy_issuance_gpi_16_01.pdf
https://www.sam.gov/portal/SAM/#1
http://www.ecfr.gov/cgi-bin/text-idx?SID=c38889f3d7f32eebb139ccc4b4a0597d&amp%3Bmc=true&amp%3Bnode=pt2.1.25&amp%3Brgn=div5
http://www.ecfr.gov/cgi-bin/text-idx?SID=c38889f3d7f32eebb139ccc4b4a0597d&amp%3Bmc=true&amp%3Bnode=pt2.1.25&amp%3Brgn=div5
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.sam.gov%2FSAM%2F&data=04%7C01%7CDrummond.James%40epa.gov%7Cc72eddfba19b45cb8eda08d9a90c0656%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637726691368412366%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=S5HXO%2B7ys7PbxD10HppM9m67ewWhBWVqxyYlHobywRk%3D&reserved=0
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(a) Title VI of the Civil Rights Act and other Federal statutes and regulations prohibiting 
discrimination in Federal financial assistance programs, as applicable. 

 
(b) Reporting Subawards and Executive Compensation under Federal Funding 
Accountability and Transparency Act (FFATA) set forth in the General Condition pass- 
through entity’s agreement with EPA entitled “Reporting Subawards and Executive 
Compensation.” 

 
(c) Limitations on individual consultant fees as set forth in 2 CFR 1500.10 and the 
General Condition of the pass-through entity’s agreement with EPA entitled 
“Consultant Fee Cap.” 

 
(d) EPA’s prohibition on paying management fees as set forth in General Condition of the 
pass-through entity’s agreement with EPA entitled “Management Fees.” 

 
(e) The Procurement Standards in 2 CFR Part 200 including those requiring competition when the 
subrecipient acquires goods and services from contractors (including consultants). 

 
EPA provides general information on other statutes, regulations and Executive Orders on the Grants 
internet site at www.epa.gov/grants. Many Federal requirements are agreement or program specific and 
EPA encourages pass-through entities to review the terms of their assistance agreement carefully and 
consult with their EPA Project Officer for advice if necessary. 

 
5. Ensure, for states and other public recipients, that subawards are not conditioned in a manner that 
would disadvantage applicants for subawards based on their religious character. 

 
6. Establish and follow a system for evaluating subrecipient risks of noncompliance with Federal statutes, 
regulations and the terms and conditions of the subaward as required by 2 CFR 200.332(b) and document the 
evaluation. Risk factors may include: 

 
Prior experience with same or similar subawards; 

 
(a) Results of previous audits; 

 
(b) Whether new or substantially changed personnel or systems, and; 

 
(c) Extent and results of Federal awarding agency or the pass-through entity’s 
monitoring. 

 
7. Establish and follow a process for deciding whether to impose additional requirements on 
subrecipients based on risk factors as required by 2 CFR 200.332(c). Examples of additional 
requirements authorized by 2 CFR 200.208 include: 

(a) Requiring payments as reimbursements rather than advance payments; 
 

(b) Withholding authority to proceed to the next phase until receipt of evidence of 
acceptable performance within a given period of performance; 

 
(c) Requiring additional, more detailed financial reports; 

 
(d) Requiring additional project monitoring; 

 

https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200?toc=1
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200?toc=1
http://www.epa.gov/grants
http://www.epa.gov/grants
http://www.epa.gov/grants
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(e) Requiring the non-Federal entity to obtain technical or management assistance, and 
 

(f) Establishing additional prior approvals. 
 

8. Establish and follow a system for monitoring subrecipient performance that includes the elements 
required by 2 CFR 200.332(d) and report the results of the monitoring in performance reports as provided 
in the reporting terms and conditions of this agreement. 

 
9. Establish and maintain an accounting system which ensures compliance with the $25,000 
limitation at 2 CFR 200.1, Modified Total Direct Costs, if applicable, on including subaward costs 
in Modified Total Direct Costs for the purposes of distributing indirect costs.  Recipients with 
Federally approved indirect cost rates that use a different basis for distributing indirect costs to 
subawards must comply with their Indirect Cost Rate Agreement. 

 
10. Work with EPA’s Project Officer to obtain the written consent of EPA’s Office of 
International and Tribal Affairs (OITA), prior to awarding a subaward to a foreign or 
international organization, or a subaward to be performed in a foreign country even if that 
subaward is described in a proposed scope of work. 

 
11. Obtain written approval from EPA’s Award Official for any subawards that are not 
described in the approved work plan in accordance with 2 CFR 200.308. 

 
12. Obtain the written approval of EPA’s Award Official prior to awarding a subaward to an 
individual if the EPA-approved scope of work does not include a description of subawards to 
individuals. 

 
13. Establish and follow written procedures under 2 CFR 200.302(b)(7) for determining that subaward costs 
are allowable in accordance with 2 CFR Part 200, Subpart E and the terms and conditions of this award. 
These procedures may provide for allowability determinations on a pre-award basis, through ongoing 
monitoring of costs that subrecipients incur, or a combination of both approaches provided the pass-through 
entity documents its determinations. 

 
14. Establish and maintain a system under 2 CFR 200.332(d)(3) and 2 CFR 200.521 for issuing 
management decisions for audits of subrecipients that relate to Federal awards. However, the recipient 
remains accountable to EPA for ensuring that unallowable subaward costs initially paid by EPA are 
reimbursed or mitigated through offset with allowable costs whether the recipient recovers those costs 
from the subrecipient or not. 

 
15. As provided in 2 CFR 200.333, pass-through entities must obtain EPA approval to make fixed amount 
subawards. EPA is restricting the use of fixed amount subawards to a limited number of situations that are 
authorized in official EPA pilot projects. Recipients should consult with their EPA Project Officer 
regarding the status of these pilot projects. 

 
By accepting this award, the recipient is certifying that it either has systems in place to comply with the 
requirements described in Items 1 through 14 above or will refrain from making subawards until the systems 
are designed and implemented. 

 
 
 

http://www.ecfr.gov/cgi-bin/text-idx?SID=4a474331c98ed01a0272c6bff20842ae&amp%3Bmc=true&amp%3Bnode=se2.1.200_168&amp%3Brgn=div8
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/section-200.308
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/section-200.302
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-E?toc=1
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/subject-group-ECFR031321e29ac5bbd/section-200.332
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-F/subject-group-ECFR4424206eaecf751/section-200.521
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9. Management Fees 
Management fees or similar charges in excess of the direct costs and approved indirect rates are not allowable. 
The term "management fees or similar charges" refers to expenses added to the direct costs in order to 
accumulate and reserve funds for ongoing business expenses; unforeseen liabilities; or for other similar costs 
which are not allowable under this assistance agreement. Management fees or similar charges may not be used 
to improve or expand the project funded under this agreement, except to the extent authorized as a direct cost of 
carrying out the scope of work. 
 

10. Federal Employee Costs 
The recipient understands that none of the funds for this project (including funds contributed by the recipient as 
cost sharing) may be used to pay for the travel of Federal employees or for other costs associated with Federal 
participation in this project unless a Federal agency will be providing services to the recipient as authorized by a 
Federal statute.  
 

11. Foreign Travel 
 EPA policy requires that all foreign travel must be approved by its Office of International and Tribal 
Affairs. The recipient agrees to obtain prior EPA approval before using funds available under this agreement for 
international travel unless the trip(s) are already described in the EPA approved budget for this 
agreement.  Foreign travel includes trips to Mexico and Canada but does not include trips to Puerto Rico, the 
U.S. Territories or possessions. Recipients that request post-award approval to travel frequently to Mexico and 
Canada by motor vehicle (e.g. for sampling or meetings) may describe their proposed travel in general terms in 
their request for EPA approval. Requests for prior approval must be submitted to the Project Officer for this 
agreement.   

 

12. The Fly America Act and Foreign Travel 
The recipient understands that all foreign travel funded under this assistance agreement must comply with the 
Fly America Act. All travel must be on U.S. air carriers certified under 49 U.S.C. Section 40118, to the extent 
that service by such carriers is available even if foreign air carrier costs are less than the American air carrier. 
 

 
Reporting and Additional Post-Award Requirements 
 

13. System for Award Management and Universal Identifier Requirements 
 

13.1. Requirement for System for Award Management (SAM) Unless exempted from this 
requirement under 2 CFR 25.110, the recipient must maintain current information in the SAM. This 
includes information on the recipient’s immediate and highest level owner and subsidiaries, as well as 
on all the recipient’s predecessors that have been awarded a Federal contract or Federal financial 
assistance within the last three years, if applicable, until the submittal of the final financial report 
required under this award or receipt of the final payment, whichever is later. This requires that the 
recipient reviews and updates the information at least annually after the initial registration, and more 
frequently if required by changes in the information or another award term. 

 
13.2. Requirement for Unique Entity Identifier. If the recipient is authorized to make subawards 

under this award, the recipient: 
a. Must notify potential subrecipients that no entity (see definition in paragraph 13.3 of this award 

term) may receive a subaward unless the entity has provided its Unique Entity Identifier. 
b. May not make a subaward to an entity unless the entity has provided its Unique Entity Identifier. 

Subrecipients are not required to obtain an active SAM registration, but must obtain a Unique Entity 
Identifier. 

 

https://www.sam.gov/SAM/
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13.3. Definitions. For the purposes of this award term: 
a. System for Award Management (SAM) means the Federal repository into which an entity 

must provide information required for the conduct of business as a recipient. Additional 
information about registration procedures may be found at the SAM Internet site:  
https://www.sam.gov/SAM/. 

b. Unique Entity Identifier means the identifier assigned by SAM to uniquely identify business 
entities. 

c. Entity includes non-Federal entities as defined at 2 CFR 200.1 and also includes all of 
the following: 

13.3.c.1. A foreign organization; 
13.3.c.2. A foreign public entity; 
13.3.c.3. A domestic for-profit organization; and 
13.3.c.4. A domestic or foreign for-profit organization; and 
13.3.c.5. A Federal agency.  

d. Subaward is defined at 2 CFR 200.1. 
e. Subrecipient is defined at 2 CFR 200.1. 

 
14. Reporting Subawards and Executive Compensation 

 
14.1. Reporting of first-tier subawards. 

a. Applicability. Unless the recipient is exempt as provided in paragraph 14.4. of this award term, 
the recipient must report each action that obligates $30,000 or more in Federal funds for a 
subaward to a non-Federal entity or Federal agency (see definitions in paragraph 14.5 of this 
award term). 

b. Where and when to report. (1) The recipient must report each obligating action described in 
paragraph 14.1.a of this award term to www.fsrs.gov. (2) For subaward information, report no 
later than the end of the month following the month in which the obligation was made. (For 
example, if the obligation was made on any date during the month of November of a given year, 
the obligation must be reported by no later than December 31 of that year.) 

c. What to report. The recipient must report the information about each obligating action as 
described in the submission instructions available at: http://www.fsrs.gov. 

 

14.2. Reporting Total Compensation of Recipient Executives. 
a. Applicability and what to report. The recipient must report total compensation for each of their 

five most highly compensated executives for the preceding completed fiscal year, if: 
14.2.a.1. the total Federal funding authorized to date under this award is $30,000 or more; 
14.2.a.2. in the preceding fiscal year, the recipient received: (i.) 80 percent or more of their 

annual gross revenues from Federal procurement contracts (and subcontracts) and Federal 
financial assistance subject to the Transparency Act, as defined at 2 CFR 170.320 (and 
subawards); (ii.) and $25,000,000 or more in annual gross revenues from Federal 
procurement contracts (and subcontracts) and Federal financial assistance subject to the 
Transparency Act, as defined at 2 CFR 170.320 (and subawards); and 

14.2.a.3. The public does not have access to information about the compensation of the 
executives through periodic reports filed under section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section 6104 of the Internal Revenue 
Code of 1986. (To determine if the public has access to the compensation information, see 
the U.S. Security and Exchange Commission total compensation filings at: http:// 
www.sec.gov/answers/execomp.htm. ) 

b. Where and when to report. The recipient must report executive total compensation described in 
paragraph 14.2.a of this award term: (i.) As part of the registration Central System for Award 
Management profile available at https://www.sam.gov/SAM/  (ii.) By the end of the month 
following the month in which this award is made, and annually thereafter. 

https://www.sam.gov/SAM/
http://www.fsrs.gov/
http://www.fsrs.gov/
http://www.sec.gov/answers/execomp.htm
https://www.sam.gov/SAM/
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14.3. Reporting of Total Compensation of Subrecipient Executives. 

a. Applicability and what to report. Unless exempt as provided in paragraph 14.4. of this award 
term, for each first-tier non-Federal entity subrecipient under this award, the recipient shall 
report the names and total compensation of each of the subrecipient’s five most highly 
compensated executives for the subrecipient’s preceding completed fiscal year, if: 

14.3.a.1. in the subrecipient's preceding fiscal year, the subrecipient received: (i.) 80 percent or 
more of its annual gross revenues from Federal procurement contracts (and subcontracts) and 
Federal financial assistance subject to the Transparency Act, as defined at 2 CFR 170.320 (and 
subawards); and (ii.) $25,000,000 or more in annual gross revenues from Federal procurement 
contracts (and subcontracts), and Federal financial assistance subject to the Transparency Act 
(and subawards); and 

14.3.a.2. The public does not have access to information about the compensation of the executives 
through periodic reports filed under section 13(a) or 15(d) of the Securities Exchange Act of 
1934 (15 U.S.C. 78m(a), 78o(d)) or section 6104 of the Internal Revenue Code of 1986. (To 
determine if the public has access to the compensation information, see the U.S. Security and 
Exchange Commission total compensation filings at: http:// 
www.sec.gov/answers/execomp.htm.) 

b. Where and when to report. The recipient must report subrecipient executive total compensation 
described in paragraph 14.3.a. of this award term: 

14.3.b.1. To the recipient. 
14.3.b.2. By the end of the month following the month during which the recipient makes the 

subaward. For example, if a subaward is obligated on any date during the month of October 
of a given year (i.e., between October 1 and 31), the recipient must report any required 
compensation information of the subrecipient by November 30 of that year. 

 
14.4. Exemptions 

a. If, in the previous tax year, the recipient had gross income, from all sources, under $300,000, the 
recipient is exempt from the requirements to report: 

14.4.a.1. (i) subawards, and (ii) the total compensation of the five most highly compensated 
executives of any subrecipient. 

 
14.5. Definitions. For purposes of this award term: 

a. Federal agency means a Federal agency as defined at 5 U.S.C. 551(1) and further clarified by 5 
U.S.C 552(f). 

b. Non-Federal entity means all of the following, as defined in 2 CFR Part 25: (i.) A Governmental 
organization, which is a State, local government, or Indian tribe; (ii.) A foreign public entity; (iii.) A 
domestic or foreign nonprofit organization; and (iv.) A domestic or foreign for-profit organization.  

c. Executive means officers, managing partners, or any other employees in management positions. 
d. Subaward: 

14.5.d.1. This term means a legal instrument to provide support for the performance of any portion 
of the substantive project or program for which you received this award and that you as the 
recipient award to an eligible subrecipient. 

14.5.d.2. The term does not include procurement of property and services needed to carry out the 
project or program (for further explanation, see 2 CFR 200.331). 

14.5.d.3. A subaward may be provided through any legal agreement, including an agreement that 
the recipient or a subrecipient considers a contract. 

e. Subrecipient means a non-Federal entity or Federal agency that: 
14.5.e.1. Receives a subaward from the recipient under this award; and 
14.5.e.2. Is accountable to the recipient for the use of the Federal funds provided by the subaward. 

f. Total compensation means the cash and noncash dollar value earned by the executive during the 
recipient’s or subrecipient’s preceding fiscal year and includes the following (for more information 

http://www.sec.gov/answers/execomp.htm
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see 17 CFR 229.402(c)(2)): 
14.5.f.1. Salary and bonus. 
14.5.f.2. Awards of stock, stock options and stock appreciation rights. Use the dollar amount 

recognized for financial statement reporting purposes with respect to the fiscal year in 
accordance with the Statement of Financial Accounting Standards No. 123 (Revised 2004) 
(FAS 123R), Shared Based Payments. 

14.5.f.3. Earnings for services under non-equity incentive plans. This does not include group 
life, health, hospitalization or medical reimbursement plans that do not discriminate in 
favor of executives, and are available generally to all salaried employees. 

14.5.f.4. Change in pension value. This is the change in present value of defined benefit 
and actuarial pension plans. 

14.5.f.5. Above-market earnings on deferred compensation which is not tax-qualified. 
14.5.f.6. Other compensation, if the aggregate value of all such other compensation (e.g. 

severance, termination payments, value of life insurance paid on behalf of the 
employee, perquisites or property) for the executive exceeds $10,000. 

 
 

15. Recipient Integrity and Performance Matters - Reporting of Matters Related to Recipient Integrity and 
Performance 
15.1. General Reporting Requirement 

If the total value of your currently active grants, cooperative agreements, and procurement contracts from 
all Federal awarding agencies exceeds $10,000,000 for any period of time during the period of performance 
of this Federal award, then you as the recipient during that period of time must maintain the currency of 
information reported to the System for Award Management (SAM) that is made available in the designated 
integrity and performance system (currently the Federal Awardee Performance and Integrity Information 
System (FAPIIS)) about civil, criminal, or administrative proceedings described in paragraph 2 of this 
award term and condition. This is a statutory requirement under section 872 of Public Law 110-417, as 
amended (41 U.S.C. 2313). As required by section 3010 of Public Law 111-212, all information posted in 
the designated integrity and performance system on or after April 15, 2011, except past performance 
reviews required for Federal procurement contracts, will be publicly available. 
15.2. Proceedings About Which You Must Report 
Submit the information required about each proceeding that: 

a. Is in connection with the award or performance of a grant, cooperative agreement, or 
procurement contract from the Federal Government; 
b. Reached its final disposition during the most recent five-year period; and 
c. Is one of the following: 

15.2.c.1. A criminal proceeding that resulted in a conviction, as defined in paragraph 5 of 
this award term and condition; 
15.2.c.2. A civil proceeding that resulted in a finding of fault and liability and payment 
of a monetary fine, penalty, reimbursement, restitution, or damages of $5,000 or more; 
15.2.c.3. An administrative proceeding, as defined in paragraph 5. of this award term and 
condition, that resulted in a finding of fault and liability and your payment of either a 
monetary fine or penalty of $5,000 or more or reimbursement, restitution, or damages in 
excess of $100,000; or 
15.2.c.4. Any other criminal, civil, or administrative proceeding if: 

15.2.c.4.1. It could have led to an outcome described in paragraph 15.2.c.1, 15.2.c.2, 
or 15.2.c.3 of this award term and condition; 
15.2.c.4.2. It had a different disposition arrived at by consent or compromise with 
an acknowledgment of fault on your part; and 
15.2.c.4.3. The requirement in this award term and condition to disclose 
information about the proceeding does not conflict with applicable laws and 
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regulations. 
15.3. Reporting Procedures 

Enter in the SAM Entity Management area the information that SAM requires about each proceeding described 
in paragraph 2 of this award term and condition. You do not need to submit the information a second time under 
assistance awards that you received if you already provided the information through SAM because you were 
required to do so under Federal procurement contracts that you were awarded. 
15.4. Reporting Frequency 
During any period of time when you are subject to the requirement in paragraph 15.1 of this award term and 
condition, you must report proceedings information through SAM for the most recent five year period, either to 
report new information about any proceeding(s) that you have not reported previously or affirm that there is no 
new information to report. Recipients that have Federal contract, grant, and cooperative agreement awards with 
a cumulative total value greater than $10,000,000 must disclose semiannually any information about the 
criminal, civil, and administrative proceedings. 
15.5. Definitions 
For purposes of this award term and condition: 

a. Administrative proceeding means a non-judicial process that is adjudicatory in nature in order 
to make a determination of fault or liability (e.g., Securities and Exchange Commission 
Administrative proceedings, Civilian Board of Contract Appeals proceedings, and Armed Services 
Board of Contract Appeals proceedings). This includes proceedings at the Federal and State level but 
only in connection with performance of a Federal contract or grant. It does not include audits, site 
visits, corrective plans, or inspection of deliverables. 
b. Conviction, for purposes of this award term and condition, means a judgment or conviction of 
a criminal offense by any court of competent jurisdiction, whether entered upon a verdict or a plea, 
and includes a conviction entered upon a plea of nolo contendere. 
c. Total value of currently active grants, cooperative agreements, and procurement 

contracts includes— 
15.5.c.1. Only the Federal share of the funding under any Federal award with a recipient 
cost share or match; and 
15.5.c.2. The value of all expected funding increments under a Federal award and options, 
even if not yet exercised. 

 
16. Federal Financial Reporting (FFR)  

Pursuant to 2 CFR 200.328 and 2 CFR 200.344, EPA recipients must submit the Federal Financial Report 
(SF-425) at least annually and no more frequently than quarterly. EPA’s standard reporting frequency is 
annual unless an EPA Region has included an additional term and condition specifying greater reporting 
frequency within this award document. EPA recipients must submit the SF-425 no later than 30 calendar days 
after the end of each specified reporting period for quarterly and semi-annual reports and 90 calendar days for 
annual reports. Final reports are due no later than 120 calendar days after the end date of the period of 
performance of the award Extension of reporting due dates may be approved by EPA when requested and 
justified by the recipient. The FFR form is available on the internet at: https://www.epa.gov/financial/forms. 
All FFRs must be submitted to the Research Triangle Park Finance Center (RTPFC) via email at rtpfc-
grants@epa.gov or mail it to: 
 
US Environmental Protection Agency  
RTP-Finance Center (Mail Code AA216-01)  
4930 Page Rd. 
Durham, NC 27703  

 

The RTPFC will make adjustments, as necessary, to obligated funds after reviewing and accepting a final 
Federal Financial Report. Recipients will be notified and instructed by EPA if they must complete any 
additional forms for the closeout of the assistance agreement. 

https://www.epa.gov/financial/forms
mailto:rtpfc-grants@epa.gov
mailto:rtpfc-grants@epa.gov
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17. Indirect Cost Rate Agreements  
This term and condition provides requirements for recipients using EPA funds for indirect costs and applies to all 
EPA assistance agreements unless there are statutory or regulatory limits on IDCs. See also EPA’s Indirect Cost 
Policy for Recipients of EPA Assistance Agreements (IDC Policy).  
 
In order for the assistance agreement recipient to use EPA funding for indirect costs, the IDC category of the 
recipient’s assistance agreement award budget must include an amount for IDCs and at least one of the following 
must apply:  

• With the exception of “exempt” agencies and Institutions of Higher Education as noted below, all 
recipients must have one of the following current (not expired) IDC rates, including IDC rates that have 
been extended by the cognizant agency:  

• Provisional;  
• Final;  
• Fixed rate with carry-forward;  
• Predetermined;  
• 10% de minimis rate authorized by 2 CFR 200.414(f)  
• EPA-approved use of an expired fixed rate with carry-forward on an exception basis, as detailed 

in section 6.4.a. of the IDC Policy.  
• “Exempt” state or local governmental departments or agencies are agencies that receive up to and 

including $35,000,000 in Federal funding per the department or agency’s fiscal year, and must have an 
IDC rate proposal developed in accordance with 2 CFR Part 200, Appendix VII, with documentation 
maintained and available for audit.  

• Institutions of Higher Education must use the IDC rate in place at the time of award for the life of the 
assistance agreement (unless the rate was provisional at time of award, in which case the rate will change 
once it becomes final). As provided by 2 CFR Part 200, Appendix III(C)(7), the term “life of the 
assistance agreement”, means each competitive segment of the project. Additional information is 
available in the regulation.  

 
IDCs incurred during any period of the assistance agreement that are not covered by the provisions above are not 
allowable costs and must not be drawn down by the recipient. Recipients may budget for IDCs if they have 
submitted a proposed IDC rate to their cognizant Federal agency or requested an exception from EPA under 
subsection 6.4 of the IDC Policy. However, recipients may not draw down IDCs until their rate is approved, if 
applicable, or EPA grants an exception. IDC drawdowns must comply with the indirect rate corresponding to the 
period during which the costs were incurred.  
 
This term and condition does not govern indirect rates for subrecipients or recipient procurement contractors 
under EPA assistance agreements. Pass-through entities are required to comply with 2 CFR 200.332(a)(4)(i) and 
(ii) when establishing indirect cost rates for subawards.  
 

18. Audit Requirements  
In accordance with 2 CFR 200.501(a), the recipient hereby agrees to obtain a single audit from an independent 
auditor, if their organization expends $750,000 or more in total Federal funds in their fiscal year beginning on 
or after December 26, 2014. 

 
The recipient must submit the form SF-SAC and a Single Audit Report Package within 9 months of the end of the 
recipient’s fiscal year or 30 days after receiving the report from an independent auditor. The SF-SAC and a Single 
Audit Report Package MUST be submitted using the Federal Audit Clearinghouse’s Internet Data Entry System 
available at: https://facides.census.gov/. 
 
For complete information on how to accomplish the single audit submissions, you will need to visit the Federal 
Audit Clearinghouse Web site: https://facweb.census.gov/  

https://www.epa.gov/sites/production/files/2018-08/documents/statutory-restrictions-on-indirect-costs-in-epa-financial-assistance-programs.pdf
https://www.epa.gov/grants/rain-2018-g02-r
https://www.epa.gov/grants/rain-2018-g02-r
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200#200.501
https://facides.census.gov/
https://facweb.census.gov/
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19. Closeout Requirements 
Reports required for closeout of the assistance agreement must be submitted in accordance with this 
agreement. Submission requirements and frequently asked questions can also be found at: 
https://www.epa.gov/grants/frequent-questions-about-closeouts  

 

20. Suspension and Debarment 
Recipient shall fully comply with Subpart C of 2 C.F.R. Part 180 entitled, “Responsibilities of Participants 
Regarding Transactions Doing Business With Other Persons,” as implemented and supplemented by 2 C.F.R. 
Part 1532. Recipient is responsible for ensuring that any lower tier covered transaction, as described in Subpart 
B of 2 C.F.R. Part 180, entitled “Covered Transactions,” and 2 C.F.R. § 1532.220, includes a term or condition 
requiring compliance with 2 C.F.R. Part 180, Subpart C. Recipient is responsible for further requiring the 
inclusion of a similar term and condition in any subsequent lower tier covered transactions. Recipient 
acknowledges that failing to disclose the information required under 2 C.F.R. § 180.335 to the EPA office that is 
entering into the transaction with the recipient may result in the delay or negation of this assistance agreement, 
or pursuance of administrative remedies, including suspension and debarment. Recipients may access the 
System for Award Management (SAM) exclusion list at https://sam.gov/SAM/ to determine whether an entity 
or individual is presently excluded or disqualified.  

 
21. Representation by Corporations Regarding Delinquent Tax Liability or a Felony Conviction under any 

Federal Law.   
This award is subject to the provisions contained in an appropriations act(s) which prohibits the Federal 
Government from entering into a contract, memorandum of understanding, or cooperative agreement with, make 
a grant to, or provide a loan or loan guarantee to any corporation having a delinquent Federal tax liability or a 
felony conviction under any Federal law, unless the agency has considered suspension or debarment of the 
corporation and has made a determination that this further action is not necessary to protect the interests of the 
Government. A “corporation” is a legal entity that is separate and distinct from the entities that own, manage, or 
control it. It is organized and incorporated under the jurisdictional authority of a governmental body, such as a 
State or the District of Columbia. A corporation may be a for-profit or non-profit organization.  
 
As required by the appropriations act(s) prohibitions, the Government will not enter into a contract, 
memorandum of understanding, or cooperative agreement with, make a grant to, or provide a loan or loan 
guarantee with any corporation that — (1) Has any unpaid Federal tax liability that has been assessed, for which 
all judicial and administrative remedies have been exhausted or have lapsed, and that is not being paid in a 
timely manner pursuant to an agreement with the authority responsible for collecting the tax liability, where the 
awarding agency is aware of the unpaid tax liability, unless an agency has considered suspension or debarment 
of the corporation and made a determination that suspension or debarment is not necessary to protect the 
interests of the Government; or (2) Was convicted of a felony criminal violation under any Federal law within 
the preceding 24 months, where the awarding agency is aware of the conviction, unless an agency has 
considered suspension or debarment of the corporation and made a determination that this action is not necessary 
to protect the interests of the Government. 
 
By accepting this award, the recipient represents that it is not a corporation that has any unpaid Federal tax 
liability that has been assessed, for which all judicial and administrative remedies have been exhausted or have 
lapsed, and that is not being paid in a timely manner pursuant to an agreement with the authority responsible for 
collecting the tax liability; and it is not a corporation that was convicted of a felony criminal violation under a 
Federal law within the preceding 24 months.  
 
Alternatively, by accepting this award, the recipient represents that it disclosed unpaid Federal tax liability 
information and/or Federal felony conviction information to the EPA. The Recipient may accept this award if 
the EPA Suspension and Debarment Official has considered suspension or debarment of the corporation based 
on a tax liabilities and/or Federal felony convictions and determined that suspension or debarment is not 

https://www.epa.gov/grants/frequent-questions-about-closeouts
https://sam.gov/SAM/
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necessary to protect the Government's interests.  
 
If the recipient fails to comply with this term and condition, EPA will annul this agreement and may recover any 
funds the recipient has expended in violation of the appropriations act(s) prohibition(s). The EPA may also 
pursue other administrative remedies as outlined in 2 CFR 200.339 and 2 CFR 200.340, and may also pursue 
suspension and debarment. 

 
22. Disclosing Conflict of Interests  

22.1. For awards to Non-federal entities and individuals (other than states and fellowship recipients under 
40 CFR Part 46). 

 
As required by 2 CFR 200.112, EPA has established a policy (COI Policy) for disclosure of 
conflicts of interest (COI) that may affect EPA financial assistance awards. EPA’s COI Policy 
is posted at https://www.epa.gov/grants/epas-financial-assistance-conflict-interest-policy. 
The posted version of EPA’s COI Policy is applicable to new funding (initial awards, 
supplemental and incremental funding) awarded on or after October 1, 2015. This COI term 
and condition supersedes prior COI terms and conditions for this award based on either EPA’s 
May 22, 2015 Revised Interim COI Policy or December 26, 2014 Interim COI Policy. 

 
For competitive awards, recipients must disclose any competition related COI described in section 
4.0(a) of the COI Policy that are discovered after award to the EPA Grants Specialist listed on the 
Assistance Agreement/Amendment within 30 calendar days of discovery of the COI. The Grants 
Specialist will respond to any such disclosure within 30 calendar days. 

 
EPA’s COI Policy requires that recipients have systems in place to address, resolve and 
disclose to EPA COIs described in sections 4.0(b), (c) and/or (d) of the COI Policy that affect 
any contract or subaward regardless of amount funded under this award. The recipient’s COI 
Point of Contact for the award must disclose any COI to the EPA Grants Specialist listed on 
the Assistance Agreement/Amendment within 30 calendar days of the discovery of the 
potential COI and their approach for resolving the COI. 

 
EPA’s COI Policy requires that subrecipients have systems in place to address, resolve and 
disclose COI’s described in section 4.0(b)(c) and (d) of the COI Policy regardless of the 
amount of the transaction. Recipients who are pass-through entities as defined at 2 CFR 200.1 
must require that subrecipients being considered for or receiving subawards disclose COI to 
the pass-through entities in a manner that, at a minimum, is in accordance with sections 5.0(d) 
and 7.0(c) of EPA’s COI Policy. Pass-through entities must disclose the subrecipient COI 
along with the approach for resolving the COI to the EPA Grants Specialist listed on the 
Assistance Agreement/Amendment within 30 calendar days of receiving notification of the 
COI by the subrecipient. 

 
EPA only requires that recipients and subrecipients disclose COI’s that are discovered under 
their systems for addressing and resolving COI. If recipients or subrecipients do not discover a 
COI, they do not need to advise EPA or the pass-through entity of the absence of a COI. 

 
Upon notice from the recipient of a potential COI and the approach for resolving it, the Agency 
will then make a determination regarding the effectiveness of these measures within 30 days of 
receipt of the recipient’s notice unless a longer period is necessary due to the complexity of the 
matter. Recipients may not request payment from EPA for costs for transactions subject to the 
COI pending notification of EPA’s determination. Failure to disclose a COI may result in cost 
disallowances. 

 

https://www.epa.gov/grants/epas-financial-assistance-conflict-interest-policy
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Disclosure of a potential COI will not necessarily result in EPA disallowing costs, with the 
exception of procurement contracts that the Agency determines violate 2 CFR 200.318(c)(1) or 
(2), provided the recipient notifies EPA of measures the recipient or subrecipient has taken to 
eliminate, neutralize or mitigate the conflict of interest when making the disclosure. 

 
22.2. For awards to states including state universities that are state agencies or instrumentalities  

 
As required by 2 CFR 200.112, EPA has established a policy (COI Policy) for disclosure of conflicts 
of interest (COI) that may affect EPA financial assistance awards. EPA’s COI Policy is posted at: 
https://www.epa.gov/grants/epas-financial-assistance-conflict-interest-policy. The posted version of 
EPA’s COI Policy is applicable to new funding (initial awards, supplemental, incremental funding) 
awarded on or after October 1, 2015. This COI term and condition supersedes prior COI terms and 
conditions for this award based on either EPA’s May 22, 2015 Revised Interim COI Policy or 
December 26, 2014 Interim COI Policy. 

 
For competitive awards, recipients must disclose any competition related COI described in section 4.0(a) 
of the COI Policy that are discovered after award to the EPA Grants Specialist listed on the Assistance 
Agreement/Amendment within 30 calendar days of discovery of the COI. The Grants Specialist will 
respond to any such disclosure within 30 calendar days. 

 
States including state universities that are state agencies and instrumentalities receiving funding from EPA 
are only required to disclose subrecipient COI as a pass-through entity as defined by 2 CFR 200.1. Any 
other COI are subject to state laws, regulations and policies. EPA’s COI Policy requires that subrecipients 
have systems in place to address, resolve and disclose COIs described in section 4.0(b)(c) and (d) of the 
COI Policy that arise after EPA made the award regardless of the amount of the transaction. States who 
are pass-through entities as defined at 2 CFR 200.1 must require that subrecipients being considered for or 
receiving subawards disclose COI to the state in a manner that, as a minimum, in accordance with sections 
5.0(d) and 7.0(c) of EPA’s COI Policy. States must disclose the subrecipient COI along with the approach 
for resolving the COI to the EPA Grants Specialist listed on the Assistance Agreement/Amendment 
within 30 calendar days of receiving notification of the COI by the subrecipient. 

 
EPA only requires that subrecipients disclose COI’s to state pass-through entities that are discovered under 
their systems for addressing, resolving, and disclosing COI. If subrecipients do not discover a COI, they 
do not need to advise state pass-through entities of the absence of a COI. 

 
Upon receiving notice of a potential COI and the approach for resolving it, the Agency will make a 
determination regarding the effectiveness of these measures within 30 days of receipt of the state’s notice 
of a subrecipient COI unless a longer period is necessary due to the complexity of the matter. States may 
not request payment from EPA for costs for transactions subject to the COI pending notification of EPA’s 
determination.  A subrecipient’s failure to disclose a COI to the state and EPA may result in cost 
disallowances. 

 
Disclosure of a potential subrecipient COI will not necessarily result in EPA disallowing costs, with the 
exception of procurement contracts that the Agency determines violate 2 CFR 200.318(c)(1) or (2), 
provided the subrecipient has taken measures that EPA and the state agree eliminate, neutralize or mitigate 
the conflict of interest. 
 
 
 
 
 
 

https://www.epa.gov/grants/epas-financial-assistance-conflict-interest-policy
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23. Transfer of Funds  
 
Applicable to all assistance agreements other than Continuing Environmental Program Grants subject to 
40 CFR 35.114 and 40 CFR 35.514 when EPA’s share of the total project costs exceeds the Simplified 
Acquisition Threshold. Simplified Acquisition Threshold is defined at 2 CFR 200.1 and is currently set at 
$250,000 but the amount is subject to adjustment.    
(1) As provided at 2 CFR 200.308(f), the recipient must obtain prior approval from EPA’s Grants Management 
Officer if the cumulative amount of funding transfers among direct budget categories or programs, functions and 
activities exceeds 10% of the total budget.  Recipients must submit requests for prior approval to the Grant 
Specialist and Grants Management Officer with a copy to the Project Officer for this agreement.  
(2) Recipients must notify EPA’s Grant Specialist and Project Officer of cumulative funding transfers among 
direct budget categories or programs, functions and activities that do not exceed 10% of the total budget for the 
agreement. Recipients must also notify the EPA Grant Specialist and Project Officer when transferring funds 
from direct budget categories to the indirect cost category or from the indirect cost category to the direct cost 
category. Prior approval by EPA’s Grant Management Officer is required if the transfer involves any of the 
items listed in 2 CFR 200.407 that EPA did not previously approve at time of award or in response to a previous 
post-award request by the recipient.  
 
Applicable to Continuing Environmental Program Grants subject to 40 CFR 35.114 and 40 CFR 35.514. 
when EPA’s share of the total project costs exceeds the Simplified Acquisition Threshold. Simplified 
Acquisition Threshold is defined at 2 CFR 200.1 and is currently set at $250,000 but the amount is subject 
to adjustment.  
In accordance with 40 CFR 35.114 and 40 CFR 35.514, recipients of continuing environmental program grants 
must obtain the prior written approval of EPA’s Grants Management Officer to make significant changes to 
work plan commitments. In addition, recipients must obtain prior written approval for funding transfers that 
involve any of the items listed in 2 CFR 200.407 that EPA did not previously approve at time of award, in 
response to a previous post-award request by the recipient, or is subject to an EPA waiver of prior approval 
under 40 CFR 35.114(d) or 40 CFR 35.514(d). Recipients do not need to obtain prior written approval for 
nonsignificant change(s) including but not limited to nonsignificant changes to grant work plans and budgets but 
must notify the EPA Grant Specialist and Project Officer of such change(s).  
 

24. Electronic/Digital Signatures on Financial Assistance Agreement Form(s)/Document(s) 
Throughout the life of this assistance agreement, the recipient agrees to ensure that any form(s)/document(s) 
required to be signed by the recipient and submitted to EPA through any means including but not limited to hard 
copy via U.S. mail or express mail, hand delivery or through electronic means such as e-mail are: (1) signed by 
the individual identified on the form/document, and (2) the signer has the authority to sign the form/document 
for the recipient. Submission of any signed form(s)/document(s) is subject to any provisions of law on making 
false statements (e.g. 18 U.S.C. 1001). 
 

25. Extension of Project/Budget Period Expiration Date  
EPA has not exercised the waiver option to allow automatic one-time extensions for non-research 
grants under 2 CFR 200.308(e)(2). Therefore, if a no-cost time extension is necessary to extend the 
period of availability of funds, the recipient must submit a written request to the EPA prior to the 
budget/project period expiration dates. The written request must include: a justification describing 
the need for additional time, an estimated date of completion, and a revised schedule for project 
completion including updated milestone target dates for the approved workplan activities. In 
addition, if there are overdue reports required by the general, administrative, and/or programmatic 
terms and conditions of this assistance agreement, the recipient must ensure that they are submitted 
along with or prior to submitting the no-cost time extension request. 
 
 

https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D#200.308
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26. Utilization of Disadvantaged Business Enterprises  
 
GENERAL COMPLIANCE, 40 CFR, Part 33 
The recipient agrees to comply with the requirements of EPA's Disadvantaged Business Enterprise (DBE) 
Program for procurement activities under assistance agreements, contained in 40 CFR, Part 33.  
 
The following text either provides updates to 40 CFR, Part 33 based upon the associated class exception or 
highlights a requirement. 
 

1. EPA MBE/WBE CERTIFICATION, 40 CFR, Part 33, Subpart B 
EPA no longer certifies entities as Minority-Owned Business Entities (MBEs) or Women-Owned 
Business Entities (WBEs) pursuant to a class exception issued in October 2019. The class exception was 
authorized pursuant to the authority in 2 CFR, Section 1500.3(b). 

 
2. SIX GOOD FAITH EFFORTS, 40 CFR, Part 33, Subpart C 
Pursuant to 40 CFR Section 33.301, the recipient agrees to make good faith efforts whenever procuring 
construction, equipment, services and supplies under an EPA financial assistance agreement, and to 
require that sub-recipients, loan recipients, and prime contractors also comply. Records documenting 
compliance with the six good faith efforts shall be retained.  The specific six good faith efforts can be 
found at: 40 CFR Section 33.301 (a)-(f).  

 
However, in EPA assistance agreements that are for the benefit of Native Americans, the recipient must 
solicit and recruit Native American organizations and Native American-owned economic enterprises and 
give them preference in the award process prior to undertaking the six good faith efforts (40 CFR Section 
33.304). If recruiting efforts are unsuccessful, the recipient must follow the six good faith efforts. 

 
3. CONTRACT ADMINISTRATION PROVISIONS, 40 CFR Section 33.302 
The recipient agrees to comply with the contract administration provisions of 40 CFR Section 33.302 (a)-
(d) and (i).  

 
4. BIDDERS LIST, 40 CFR Section 33.501(b) and (c) 
Recipients of a Continuing Environmental Program Grant or other annual reporting grant, agree to create 
and maintain a bidders list. Recipients of an EPA financial assistance agreement to capitalize a revolving 
loan fund also agree to require entities receiving identified loans to create and maintain a bidders list if the 
recipient of the loan is subject to, or chooses to follow, competitive bidding requirements. Please see 40 
CFR Section 33.501 (b) and (c) for specific requirements and exemptions. 

 
5. FAIR SHARE OBJECTIVES, 40 CFR, Part 33, Subpart D 
In October 2019, a class exception to the entire Subpart D of 40 CFR, Part 33 has been authorized 
pursuant to the authority in 2 CFR Section 1500.3(b). Notwithstanding Subpart D of 40 CFR, Part 33, 
recipients are not required to negotiate or apply fair share objectives in procurements under assistance 
agreements. 

 
6. MBE/WBE REPORTING, 40 CFR, Part 33, Subpart E  
When required, the recipient agrees to complete and submit a “MBE/WBE Utilization Under Federal 
Grants and Cooperative Agreements” report (EPA Form 5700-52A) on an annual basis. The current EPA 
Form 5700-52A can be found at the EPA Grantee Forms Page at 
https://www.epa.gov/system/files/documents/2021-08/epa_form_5700_52a.pdf .  

 
Reporting is required for assistance agreements where funds are budgeted for procuring construction, 
equipment, services and supplies (including funds budgeted for direct procurement by the recipient or 
procurement under subawards or loans in the “Other” category) with a cumulative total that exceed the 

https://www.ecfr.gov/cgi-bin/text-idx?SID=f9e6fe2fa746eba6891acee1ab460eb4&mc=true&node=pt40.1.33&rgn=div5#se40.1.33_1301
https://www.ecfr.gov/cgi-bin/text-idx?SID=f9e6fe2fa746eba6891acee1ab460eb4&mc=true&node=pt40.1.33&rgn=div5#se40.1.33_1304
https://www.ecfr.gov/cgi-bin/text-idx?SID=f9e6fe2fa746eba6891acee1ab460eb4&mc=true&node=pt40.1.33&rgn=div5#se40.1.33_1304
https://www.ecfr.gov/cgi-bin/text-idx?SID=f9e6fe2fa746eba6891acee1ab460eb4&mc=true&node=pt40.1.33&rgn=div5#se40.1.33_1302
https://www.epa.gov/system/files/documents/2021-08/epa_form_5700_52a.pdf
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Simplified Acquisition Threshold  (SAT) (currently, $250,000 however the threshold will be 
automatically revised whenever the SAT is adjusted; See 2 CFR Section 200.1), including amendments 
and/or modifications. When reporting is required, all procurement actions are reportable, not just the 
portion which exceeds the SAT.  
 
Annual reports are due by October 30th of each year. Final reports are due 120 days after the end 
of the project period. 

 
This provision represents an approved exception from the MBE/WBE reporting requirements as described 
in 40 CFR Section 33.502.       

 
7. MBE/WBE RECORDKEEPING, 40 CFR, Part 33, Subpart E 
The recipient agrees to comply with all recordkeeping requirements as stipulated in 40 CFR, Part 33, 
Subpart E including creating and maintaining a bidders list, when required. Any document created as a 
record to demonstrate compliance with any requirement of 40 CFR, Part 33 must be maintained pursuant 
to the requirements stated in this Subpart.         

 
 
Programmatic General Terms and Conditions 

 
27. Sufficient Progress  

EPA will measure sufficient progress by examining the performance required under the workplan in 
conjunction with the milestone schedule, the time remaining for performance within the project period and/or 
the availability of funds necessary to complete the project. EPA may terminate the assistance agreement for 
failure to ensure reasonable completion of the project within the project period. 

 
28. Copyrighted Material and Data 

In accordance with 2 CFR 200.315, EPA has the right to reproduce, publish, use and authorize others to 
reproduce, publish and use copyrighted works or other data developed under this assistance agreement for 
Federal purposes. 

 
Examples of a Federal purpose include but are not limited to: (1) Use by EPA and other Federal employees for 
official Government purposes; (2) Use by Federal contractors performing specific tasks for [i.e., authorized 
by] the Government; (3) Publication in EPA documents provided the document does not disclose trade secrets 
(e.g. software codes) and the work is properly attributed to the recipient through citation or otherwise; (4) 
Reproduction of documents for inclusion in Federal depositories; (5) Use by State, tribal and local 
governments that carry out delegated Federal environmental programs as “co-regulators” or act as official 
partners with EPA to carry out a national environmental program within their jurisdiction and; (6) Limited use 
by other grantees to carry out Federal grants provided the use is consistent with the terms of EPA’s 
authorization to the other grantee to use the copyrighted works or other data. 

 
Under Item 6, the grantee acknowledges that EPA may authorize another grantee(s) to use the copyrighted 
works or other data developed under this grant as a result of: 

• the selection of another grantee by EPA to perform a project that will involve the use of the 
copyrighted works or other data or; 

• termination or expiration of this agreement. 
 

In addition, EPA may authorize another grantee to use copyrighted works or other data developed with Agency 
funds provided under this grant to perform another grant when such use promotes efficient and effective use 
of Federal grant funds. 

 

https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=79281e85cfcc7f4f6d2dd7d5b4257b62&mc=true&n=pt2.1.200&r=PART&ty=HTML#se2.1.200_1315
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29. Patents and Inventions 
Rights to inventions made under this assistance agreement are subject to federal patent and licensing 
regulations, which are codified at Title 37 CFR Part 401 and Title 35 USC Sections 200-212. 

 
Pursuant to the Bayh-Dole Act (set forth in 35 USC 200-212), EPA retains the right to a worldwide, 
nonexclusive, nontransferable, irrevocable, paid-up license to practice the invention owned by the assistance 
agreement holder, as defined in the Act. To streamline the invention reporting process and to facilitate 
compliance with the Bayh-Dole Act, the recipient must utilize the Interagency Edison extramural invention 
reporting system at iEdison.gov . Annual utilization reports must be submitted through the system. The 
recipient is required to notify the Project Officer identified on the award document when an invention report, 
patent report, or utilization report is filed at iEdison.gov. EPA elects not to require the recipient to provide a 
report prior to the close-out of a funding agreement listing all subject inventions or stating that there were none. 

 
In accordance with Executive Order 12591, as amended, government owned and operated laboratories can 
enter into cooperative research and development agreements with other federal laboratories, state and local 
governments, universities, and the private sector, and license, assign, or waive rights to intellectual property 
“developed by the laboratory either under such cooperative research or development agreements and from 
within individual laboratories.” 

 
30. Acknowledgement Requirements for Non-ORD Assistance Agreements 

The recipient agrees that any reports, documents, publications or other materials developed for public 
distribution supported by this assistance agreement shall contain the following statement: 

 
"This project has been funded wholly or in part by the United States Environmental Protection Agency under 

assistance agreement (number) to (recipient). The contents of this document do not necessarily reflect the views 
and policies of the Environmental Protection Agency, nor does the EPA endorse trade names or recommend the 
use of commercial products mentioned in this document.” 

 
Recipients of EPA Office of Research Development (ORD) research awards must follow the acknowledgement 
requirements outlined in the research T&Cs available at: https://www.nsf.gov/awards/managing/rtc.jsp. A 
Federal-wide workgroup is currently updating the Federal-Wide Research Terms and Conditions Overlay to the 
Uniform Administrative Requirements, Cost Principles and Audit Requirements for Federal Awards and when 
completed recipients of EPA ORD research must abide by the research T&Cs. 

 
31. Electronic and Information Technology Accessibility 

Recipients are subject to the program accessibility provisions of Section 504 of the Rehabilitation Act, codified 
in 40 CFR Part 7, which includes an obligation to provide individuals with disabilities reasonable 
accommodations and an equal and effective opportunity to benefit from or participate in a program, including 
those offered through electronic and information technology (“EIT”). In compliance with Section 504, EIT 
systems or products funded by this award must be designed to meet the diverse needs of users (e.g., U.S. public, 
recipient personnel) without barriers or diminished function or quality. Systems shall include usability features 
or functions that accommodate the needs of persons with disabilities, including those who use assistive 
technology. At this time, the EPA will consider a recipient’s websites, interactive tools, and other EIT as being 
in compliance with Section 504 if such technologies meet standards established under Section 508 of the 
Rehabilitation Act, codified at 36 CFR Part 1194. While Section 508 does not apply directly to grant recipients, 
we encourage recipients to follow either the 508 guidelines or other comparable guidelines that concern 
accessibility to EIT for individuals with disabilities. 
Recipients may wish to consult the latest Section 508 guidelines issued by the U.S. Access Board or W3C’s 
Web Content Accessibility Guidelines (WCAG) 2.0 (see https://www.access-
board.gov/about/policy/accessibility.html). 
 

 

https://public.era.nih.gov/iedison/public/login.do?TARGET=https%3A%2F%2Fpublic.era.nih.gov%2Fiedison%2Findex.jsp
https://public.era.nih.gov/iedison/public/login.do?TARGET=https%3A%2F%2Fpublic.era.nih.gov%2Fiedison%2Findex.jsp
https://public.era.nih.gov/iedison/public/login.do?TARGET=https%3A%2F%2Fpublic.era.nih.gov%2Fiedison%2Findex.jsp
https://public.era.nih.gov/iedison/public/login.do?TARGET=https%3A%2F%2Fpublic.era.nih.gov%2Fiedison%2Findex.jsp
https://www.nsf.gov/awards/managing/rtc.jsp
https://www.access-board.gov/about/policy/accessibility.html
https://www.access-board.gov/about/policy/accessibility.html
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32. Human Subjects 
Human subjects research is any activity that meets the regulatory definitions of both research AND human 
subject. Research is a systematic investigation, including research development, testing and evaluation, 
designed to develop or contribute to generalizable knowledge. Human subject means a living individual about 
whom an investigator (whether professional or student) conducting research obtains (1) data through 
intervention or interaction with the individual, or (2) identifiable private information. [40 CFR 26.102 (d)(f)] 

 
No research involving human subjects will be conducted under this agreement without prior written approval 
of the EPA to proceed with that research.  If engaged in human subjects research as part of this agreement, 
the recipient agrees to comply with all applicable provisions of EPA Regulation 40 CFR 26 (Protection of 
Human Subjects). This includes, at Subpart A, the Basic Federal Policy for the Protection of Human Research 
Subjects, also known as the Common Rule. It also includes, at Subparts B, C, and D, prohibitions and 
additional protections for children, nursing women, pregnant women, and fetuses in research conducted or 
supported by EPA. 

 
The recipient further agrees to comply with EPA’s procedures for oversight of the recipient’s compliance with 
40 CFR 26, as given in EPA Order 1000.17 Change A1 (Policy and Procedures on Protection of Human 
Research Subjects in EPA Conducted or Supported Research). As per this order, no human subject may be 
involved in any research conducted under this assistance agreement, including recruitment, until the research 
has been approved or determined to be exempt by the EPA Human Subjects Research Review Official 
(HSRRO) after review of the approval or exemption determination of the Institutional Review Board(s) 
(IRB(s)) with jurisdiction over the research under 40 CFR 26. 

 
For HSRRO approval, the recipient must forward to the Project Officer: (1) copies of all documents upon which 
the IRB(s) with jurisdiction based their approval(s) or exemption determination(s), (2) copies of the IRB 
approval or exemption determination letter(s), (3) copy of the IRB-approved consent forms and subject 
recruitment materials, if applicable, and (4) copies of all supplementary IRB correspondence. 

 
Following the initial approvals indicated above, the recipient must, as part of the annual report(s), provide 
evidence of continuing review and approval of the research by the IRB(s) with jurisdiction, as required by 40 
CFR 26.109(e). Materials submitted to the IRB(s) for their continuing review and approval are to be provided 
to the Project Officer upon IRB approval. During the course of the research, investigators must promptly report 
any unanticipated problems involving risk to subjects or others according to requirements set forth by the IRB.  
In addition, any event that is significant enough to result in the removal of the subject from the study should 
also be reported to the Project Officer, even if the event is not reportable to the IRB of record. 
 

33. Animal Subjects 
The recipient agrees to comply with the Animal Welfare Act of 1966 (P.L. 89-544), as amended, 7 USC  2131-
2156.  Recipient also agrees to abide by the “U.S. Government Principles for the Utilization and Care of 
Vertebrate Animals used in Testing, Research, and Training.” (Federal Register 50(97): 20864-20865. May 
20,1985).  The nine principles can be viewed at https://olaw.nih.gov/policies-laws/phs-policy.htm. For 
additional information about the Principles, the recipient should consult the Guide for Care and Use of 
Laboratory Animals, prepared by the Institute of Laboratory Animal Resources, National Research Council and 
can be accessed at: http://www.nap.edu/readingroom/books/labrats/. 
 

 
34. Light Refreshments and/or Meals 

 
APPLICABLE TO ALL AGREEMENTS EXCEPT STATE CONTINUING ENVIRONMENTAL 
PROGRAMS (AS DESCRIBED BELOW): 
Unless the event(s) and all of its components are described in the approved workplan, the recipient agrees to 
obtain prior approval from EPA for the use of grant funds for light refreshments and/or meals served at 

https://olaw.nih.gov/policies-laws/phs-policy.htm
http://www.nap.edu/readingroom/books/labrats/
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meetings, conferences, training workshops and outreach activities (events). The recipient must send requests for 
approval to the EPA Project Officer and include:  
(1) An estimated budget and description for the light refreshments, meals, and/or beverages to be served at the 
event(s);  
(2) A description of the purpose, agenda, location, length and timing for the event; and,   
(3) An estimated number of participants in the event and a description of their roles. 
 

Costs for light refreshments and meals for recipient staff meetings and similar day-to-day activities are not 
allowable under EPA assistance agreements.  

Recipients may address questions about whether costs for light refreshments, and meals for events may be 
allowable to the recipient’s EPA Project Officer; however, the Agency Award Official or Grant Management 
Officer will make final determinations on allowability. Agency policy prohibits the use of EPA funds for 
receptions, banquets and similar activities that take place after normal business hours unless the recipient has 
provided a justification that has been expressly approved by EPA's Award Official or Grants Management 
Officer.  

EPA funding for meals, light refreshments, and space rental may not be used for any portion of an event where 
alcohol is served, purchased, or otherwise available as part of the event or meeting, even if EPA funds are not 
used to purchase the alcohol. 

Note: U.S. General Services Administration regulations define light refreshments for morning, afternoon or 
evening breaks to include, but not be limited to, coffee, tea, milk, juice, soft drinks, donuts, bagels, fruit, 
pretzels, cookies, chips, or muffins. (41 CFR 301-74.7) 

FOR STATE CONTINUING ENVIRONMENTAL PROGRAM GRANT RECIPIENTS EXCLUDING 
STATE UNIVERSITIES: 
If the state maintains systems capable of complying with federal grant regulations at 2 CFR 200.432 and 200.438, 
EPA has waived the prior approval requirements for the use of EPA funds for light refreshments and/or meals 
served at meetings, conferences, and training, as described above. The state may follow its own procedures 
without requesting prior approval from EPA. However, notwithstanding state policies, EPA funds may not be 
used for (1) evening receptions, or (2) other evening events (with the exception of working meetings). Examples 
of working meetings include those evening events in which small groups discuss technical subjects on the basis of 
a structured agenda or there are presentations being conducted by experts.  EPA funds for meals, light 
refreshments, and space rental may not be used for any portion of an event (including evening working meetings) 
where alcohol is served, purchased, or otherwise available as part of the event or meeting, even if EPA funds are 
not used to purchase the alcohol. 

By accepting this award, the state is certifying that it has systems in place (including internal controls) to comply 
with the requirements described above. 

 

35. Tangible Personal Property 
 
35.1 Reporting Pursuant to 2 CFR 200.312 and 200.314, property reports, if applicable, are required for 
Federally-owned property in the custody of a non-Federal entity upon completion of the Federal award or when 
the property is no longer needed. Additionally, upon termination or completion of the project, residual unused 
supplies with a total aggregate fair market value exceeding $5,000 not needed for any other Federally-sponsored 
programs or projects must be reported. For Superfund awards under Subpart O, refer to 40 CFR 35.6340 and 
35.6660 for property reporting requirements. Recipients should utilize the Tangible Personal Property Report form 
series (SF-428) to report tangible personal property. 
 

35.2  Disposition 
35.2.1 Most Recipients. Consistent with 2 CFR 200.313, unless instructed otherwise on the official award 
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document, this award term, or at closeout, the recipient may keep the equipment and continue to use it on 
the project originally funded through this assistance agreement or on other federally funded projects 
whether or not the project or program continues to be supported by Federal funds. 

35.2.2 State Agencies. Per 2 CFR 200.313(b), state agencies may manage and dispose of equipment acquired 
under this assistance agreement in accordance with state laws and procedures. 

35.2.3 Superfund Recipients. Equipment purchased under Superfund projects is subject to specific disposal 
options in accordance with 40 CFR Part 35.6345. 

36. Dual Use Research of Concern (DURC) 
The recipient agrees to conduct all life science research* in compliance with  EPA’s Order on the Policy and 
Procedures for Managing Dual Use Research of Concern (EPA DURC Order) and United States Government 
Policy for Institutional Oversight of Life Sciences Dual Use Research of Concern (iDURC Policy). If the 
recipient is an institution within the United States that receives funding through this agreement, or from any 
other source, the recipient agrees to comply with the iDURC Policy if they conduct or sponsor research 
involving any of the agents or toxins identified in Section 6.2.1 of the iDURC Policy. If the institution is outside 
the United States and receives funding through this agreement to conduct or sponsor research involving any of 
those same agents or toxins, the recipient agrees to comply with the iDURC Policy. The recipient agrees to 
provide any additional information that may be requested by EPA regarding DURC and iDURC. The recipient 
agrees to immediately notify the EPA Project Officer should the project use or introduce use of any of the agents 
or toxins identified in the iDURC Policy.  The recipient’s Institution/Organization must also comply with USG 
iDURC policy and EPA DURC Order and will inform the appropriate government agency if funded by such 
agency of research with the agents or toxins identified in Section 6.2.1 of the iDURC Policy. If privately funded 
the recipient agrees to notify the National Institutes of Health at DURC@od.nih.gov.  
 
*“Life Sciences Research,” for purposes of the EPA DURC Order, and based on the definition of research in 40 
CFR §26.102(d), is a systematic investigation designed to develop or contribute to generalizable knowledge 
involving living organisms (e.g., microbes, human beings, animals, and plants) and their products. EPA does not 
consider the following activities to be research: routine product testing, quality control, mapping, collection of 
general-purpose statistics, routine monitoring and evaluation of an operational program, observational studies, 
and the training of scientific and technical personnel. [Note: This is consistent with Office of Management and 
Budget Circular A-11.]  

37. Research Misconduct  
In accordance with 2 CFR 200.329, the recipient agrees to notify the EPA Project Officer in writing about 
research misconduct involving research activities that are supported in whole or in part with EPA funds under 
this project. EPA defines research misconduct as fabrication, falsification, or plagiarism in proposing, 
performing, or reviewing research, or in reporting research results [65 FR 76262. I], or ordering, advising or 
suggesting that subordinates engage in research misconduct. The recipient agrees to:  
 
(1) Immediately notify the EPA Project Officer who will then inform the EPA Office of Inspector General (OIG) 
if, at any time, an allegation of research misconduct falls into one of the categories listed below:  
A. Public health or safety is at risk.  
B. Agency resources or interests are threatened.  
C. Circumstances where research activities should be suspended.  
D. There is a reasonable indication of possible violations of civil or criminal law.  
E. Federal action is required to protect the interests of those involved in the investigation.  
F. The research entity believes that the inquiry or investigation may be made public prematurely so that 
appropriate steps can be taken to safeguard evidence and protect the rights of those involved.  
G. Circumstances where the research community or public should be informed. [65 FR 76263.III]  

 
(2) Report other allegations to the OIG when they have conducted an inquiry and determined that there is 
sufficient evidence to proceed with an investigation. [65 FR 76263. III]  

https://www.epa.gov/research/epa-order-100019-policy-and-procedures-managing-dual-use-research-concern
https://www.epa.gov/research/epa-order-100019-policy-and-procedures-managing-dual-use-research-concern
http://www.phe.gov/s3/dualuse/Documents/durc-policy.pdf
http://www.phe.gov/s3/dualuse/Documents/durc-policy.pdf
mailto:DURC@od.nih.gov


Page 24 of 30  
 

 

38. Scientific Integrity Terms and Conditions 
The recipient agrees to comply with EPA’s Scientific Integrity Policy when conducting, supervising, and 
communicating science and when using or applying the results of science. For purposes of this award condition 
scientific activities include, but are not limited to, computer modelling, economic analysis, field sampling, 
laboratory experimentation, demonstrating new technology, statistical analysis, and writing a review article on a 
scientific issue. The recipient agrees to:  

38.1 Scientific Products 
38.1.1 Produce scientific products of the highest quality, rigor, and objectivity, by adhering to 

applicable EPA information quality guidelines quality policy and peer review policy.  
38.1.2 Prohibit all recipient employees, contractors, and program participants, including 

scientists, managers, and other recipient leadership, from suppressing, altering, or 
otherwise impeding the timely release of scientific findings or conclusions. 

38.1.3 Adhere to EPA’s Peer Review Handbook, 4th Edition, for the peer review of scientific 
and technical work products generated through EPA grants or cooperative agreements 
which, by definition, are not primarily for EPA’s direct use or benefit. 

38.2 Scientific Findings 
38.2.1 Require that reviews regarding the content of a scientific product that are conducted by 

the project manager and other recipient managers and the broader management chain be 
based only on scientific quality considerations, e.g., the methods used are clear and 
appropriate, the presentation of results and conclusions is impartial.  

38.2.2 Ensure scientific findings are generated and disseminated in a timely and transparent 
manner, including scientific research performed by employees, contractors, and program 
participants, who assist with developing or applying the results of scientific activities. 

38.2.3 Include, when communicating scientific findings, an explication of underlying 
assumptions, accurate contextualization of uncertainties, and a description of the 
probabilities associated with both optimistic and pessimistic projections, if applicable.  

38.2.4 Document the use of independent validation of scientific methods. 
38.2.5 Document any independent review of the recipient’s scientific facilities and testing 

activities, as occurs with accreditation by a nationally or internationally recognized 
sanctioning body. 

38.2.6 Make scientific information available online in open formats in a timely manner, 
including access to data and non-proprietary models.   

38.3  Scientific Misconduct 
38.3.1 Prohibit intimidation or coercion of scientists to alter scientific data, findings, or 

professional opinions or non-scientific influence of scientific advisory boards. In 
addition, recipient employees, contractors, and program participants, including scientists, 
managers, and other leadership, shall not knowingly misrepresent, exaggerate, or 
downplay areas of scientific uncertainty.  

38.3.2 Prohibit retaliation or other punitive actions toward recipient employees who uncover or 
report allegations of scientific and research misconduct, or who express a differing 
scientific opinion. Employees who have allegedly engaged in scientific or research 
misconduct shall be afforded the due process protections provided by law, regulation, and 
applicable collective bargaining agreements, prior to any action. Recipients shall ensure 
that all employees and contractors of the recipient shall be familiar with these protections 
and avoid the appearance of retaliatory actions.  

38.3.3 Require all recipient employees, contractors, and program participants to act honestly and 
refrain from acts of research misconduct, including publication or reporting, as described 

https://www.epa.gov/osa/policy-epa-scientific-integrity
https://www.epa.gov/osa/policy-epa-scientific-integrity
https://www.epa.gov/quality/frequent-questions-about-epas-quality-system#tab-11
https://www.epa.gov/irmpoli8/environmental-information-quality-policy
https://www.epa.gov/osa/peer-review-handbook-4th-edition-2015
https://www.epa.gov/osa/peer-review-handbook-4th-edition-2015
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in EPA’s Policy and Procedures for Addressing Research Misconduct, Section 9.C. 
Research misconduct does not include honest error or differences of opinion. While EPA 
retains the ultimate oversight authority for EPA-supported research, grant recipients 
conducting research bear primary responsibility for prevention and detection of research 
misconduct and for the inquiry, investigation, and adjudication of research misconduct 
alleged to have occurred in association with their own institution. 

38.3.4 Take the actions required on the part of the recipient described in EPA’s Policy and 
Procedures for Addressing Research Misconduct, Sections 6 through 9, when research 
misconduct is suspected or found.   

38.4  Additional Resources 
For more information about the Scientific Integrity Policy, an introductory video can be accessed at: 
https://youtu.be/FQJCy8BXXq8. A training video is available at: https://youtu.be/Zc0T7fooot8. 
 

 
Public Policy Requirements 

39. Civil Rights Obligations 
This term and condition incorporates by reference the signed assurance provided by the recipient’s authorized 
representative on: 1) EPA Form 4700-4, “Preaward Compliance Review Report for All Applicants and 
Recipients Requesting EPA Financial Assistance”; and 2) Certifications and Representations in Sam.gov or 
Standard Form 424D, as applicable. 
 
These assurances and this term and condition obligate the recipient to comply fully with applicable civil rights 
statutes and implementing federal and EPA regulations. 

 
a. Statutory Requirements 

i. In carrying out this agreement, the recipient must comply with: 
1. Title VI of the Civil Rights Act of 1964, which prohibits discrimination based on race, 

color, and national origin, including limited English proficiency (LEP), by entities 
receiving Federal financial assistance. 

2. Section 504 of the Rehabilitation Act of 1973, which prohibits discrimination against 
persons with disabilities by entities receiving Federal financial assistance; and 

3. The Age Discrimination Act of 1975, which prohibits age discrimination by entities 
receiving Federal financial assistance. 

ii. If the recipient is an education program or activity (e.g., school, college or university) or if the 
recipient is conducting an education program or activity under this agreement, it must also 
comply with: 

1. Title IX of the Education Amendments of 1972, which prohibits discrimination on the 
basis of sex in education programs and activities operated by entities receiving Federal 
financial assistance. For further information about your compliance obligations regarding 
Title IX, see 40 CFR Part 5 and https://www.justice.gov/crt/title-ix 

iii. If this agreement is funded with financial assistance under the Clean Water Act (CWA), 
the recipient must also comply with: 

1. Section 13 of the Federal Water Pollution Control Act Amendments of 1972, which 
prohibits discrimination on the basis of sex in CWA-funded programs or activities. 

 
b. Regulatory Requirements 

i. The recipient agrees to comply with all applicable EPA civil rights regulations, including: 
1. For Title IX obligations, 40 C.F.R. Part 5; and 
2. For Title VI, Section 504, Age Discrimination Act, and Section 13 obligations, 40 CFR 

Part7. 

https://www.epa.gov/osa/epa-order-policy-and-procedures-addressing-research-misconduct
https://www.epa.gov/osa/epa-order-policy-and-procedures-addressing-research-misconduct
https://youtu.be/FQJCy8BXXq8
https://youtu.be/Zc0T7fooot8
https://www.justice.gov/crt/title-ix


Page 26 of 30  
 

3. For statutory and national policy requirements, including those prohibiting 
discrimination and those described in Executive Order 13798 promoting free speech 
and religious freedom, 2 CFR 200.300. 

4. As noted on the EPA Form 4700-4 signed by the recipient’s authorized representative, 
these regulations establish specific requirements including maintaining compliance 
information, establishing grievance procedures, designating a Civil Rights Coordinator 
and providing notices of non-discrimination. 

c. TITLE VI – LEP, Public Participation and Affirmative Compliance Obligation 
i. As a recipient of EPA financial assistance, you are required by Title VI of the Civil Rights 

Act to provide meaningful access to LEP individuals. In implementing that requirement, the 
recipient agrees to use as a guide the Office of Civil Rights (OCR) document entitled 
"Guidance to Environmental Protection Agency Financial Assistance Recipients Regarding 
Title VI Prohibition Against National Origin Discrimination Affecting Limited English 
Proficient Persons." The guidance can be found at: 
https://www.federalregister.gov/documents/2004/06/25/04-14464/guidance-to-
environmental-protection-agency-financial-assistance-recipients-regarding-title-vi  

ii. If the recipient is administering permitting programs under this agreement, the recipient 
agrees to use as a guide OCR’s Title VI Public Involvement Guidance for EPA Assistance 
Recipients Administering Environmental Permitting Programs. The Guidance can be found 
at: https://www.govinfo.gov/content/pkg/FR-2006-03-21/pdf/06-2691.pdf  

iii. In accepting this assistance agreement, the recipient acknowledges it has an affirmative 
obligation to implement effective Title VI compliance programs and ensure that its actions do 
not involve discriminatory treatment and do not have discriminatory effects even when 
facially neutral. The recipient must be prepared to demonstrate to EPA that such compliance 
programs exist and are being implemented or to otherwise demonstrate how it is meeting its 
Title VI obligations. 

40. Drug-Free Workplace  
The recipient organization of this EPA assistance agreement must make an ongoing, good faith effort to 
maintain a drug-free workplace pursuant to the specific requirements set forth in Title 2 CFR Part 1536 
Subpart B. Additionally, in accordance with these regulations, the recipient organization must identify all 
known workplaces under its federal awards, and keep this information on file during the performance of the 
award. 

 
Those recipients who are individuals must comply with the drug-free provisions set forth in Title 2 CFR Part 
1536 Subpart C. 

 
The consequences for violating this condition are detailed under Title 2 CFR Part 1536 Subpart E. Recipients 
can access the Code of Federal Regulations (CFR) Title 2 Part 1536 at www.ecfr.gov/.  

 

41. Hotel-Motel Fire Safety  
Pursuant to 15 USC 2225a, the recipient agrees to ensure that all space for conferences, meetings, conventions 
or training seminars funded in whole or in part with federal funds complies with the protection and control 
guidelines of the Hotel and Motel Fire Safety Act (PL 101-391, as amended). Recipients may search the 
Hotel-Motel National Master List at https://apps.usfa.fema.gov/hotel/ to see if a property is in compliance, or 
to find other information about the Act. 
 
 
 
 

https://www.federalregister.gov/documents/2004/06/25/04-14464/guidance-to-environmental-protection-agency-financial-assistance-recipients-regarding-title-vi
https://www.federalregister.gov/documents/2004/06/25/04-14464/guidance-to-environmental-protection-agency-financial-assistance-recipients-regarding-title-vi
https://www.govinfo.gov/content/pkg/FR-2006-03-21/pdf/06-2691.pdf
http://www.ecfr.gov/
https://apps.usfa.fema.gov/hotel/
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42. Lobbying Restrictions  
 

a) This assistance agreement is subject to lobbying restrictions as described below. Applicable to all 
assistance agreements: 

i) The chief executive officer of this recipient agency shall ensure that no grant funds awarded 
under this assistance agreement are used to engage in lobbying of the Federal Government or in 
litigation against the U.S. unless authorized under existing law. The recipient shall abide by the 
Cost Principles available at 2 CFR Part 200 which generally prohibits the use of federal grant 
funds for litigation against the U.S. or for lobbying or other political activities. 
 

ii) The recipient agrees to comply with Title 40 CFR Part 34, New Restrictions on Lobbying. The 
recipient shall include the language of this provision in award documents for all subawards 
exceeding $100,000 and require that subrecipients submit certification and disclosure forms 
accordingly. 

 
iii) In accordance with the Byrd Anti-Lobbying Amendment, any recipient who makes a prohibited 

expenditure under Title 40 CFR Part 34 or fails to file the required certification or lobbying forms 
shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such 
expenditure. 

 
iv) Contracts awarded by a recipient shall contain, when applicable, the anti-lobbying provision as 

stipulated in the Appendix II to Part 200—Contract Provisions for Non-Federal Entity Contracts 
Under Federal Awards. 

 
v) By accepting this award, the recipient affirms that it is not a nonprofit organization described in 

Section 501(c)(4) of the Internal Revenue Code of 1986 as required by Section 18 of the Lobbying 
Disclosure Act; or that it is a nonprofit organization described in Section 501(c)(4) of the Code but 
does not and will not engage in lobbying activities as defined in Section 3 of the Lobbying 
Disclosure Act. Nonprofit organizations exempt from taxation under section 501(c)(4) of the 
Internal Revenue Code that engage in lobbying activities are ineligible for EPA subawards. 

 
b) Applicable to assistance agreements when the amount of the award is over $100,000: 

 
i) By accepting this award, the recipient certifies, to the best of its knowledge and belief, that: 

 
(1) No Federal appropriated funds have been or will be paid, by or on behalf of the recipient, to any 

person for influencing or attempting to influence an officer or employee of any agency, a Member 
of Congress, an officer or employee of Congress, or an employee of a Member of Congress in 
connection with the awarding of any Federal contract, the making of any Federal grant, the 
making of any Federal loan, the entering into of any cooperative agreement, and the extension, 
continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or 
cooperative agreement. 

 
(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person 

for influencing or attempting to influence an officer or employee of any agency, a Member of 
Congress, or any employee of a Member of Congress in connection with this Federal grant or 
cooperative agreement, the recipient shall complete and submit the linked Standard Form -- LLL, 
"Disclosure Form to Report Lobbying," in accordance with its instructions. 

 

https://www.epa.gov/grants/epa-grantee-forms
https://www.epa.gov/grants/epa-grantee-forms
https://www.epa.gov/grants/epa-grantee-forms
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(3) The recipient shall require that the language of this certification be included in the award 
documents for all subawards exceeding $100,000 at all tiers (including subcontracts, subgrants, 
and contracts under grants, loans, and cooperative agreements) and that all subrecipients shall 
certify and disclose accordingly.   

 
ii) This certification is a material representation of fact upon which reliance was placed when this 

transaction was made or entered into. Submission of this certification is a prerequisite for making or 
entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any person who fails to 
file the required certification shall be subject to a civil penalty of not less than $10,000 and not more 
than $100,000 for each failure. 

 

43. Recycled Paper 
When directed to provide paper documents, the recipient agrees to use recycled paper and double-sided 
printing for all reports which are prepared as a part of this agreement and delivered to EPA. This requirement 
does not apply to reports prepared on forms supplied by EPA. 

44. Resource Conservation and Recovery Act  
Consistent with goals of section 6002 of RCRA (42 U.S.C. 6962), State and local institutions of higher education, 
hospitals and non-profit organization recipients agree to give preference in procurement programs to the purchase 
of specific products containing recycled materials, as identified in 40 CFR Part 247. 

 
Consistent with section 6002 of RCRA (42 U.S.C. 6962) and 2 CFR 200.323, State agencies or agencies of a 
political subdivision of a State and its contractors are required to purchase certain items made from recycled 
materials, as identified in 40 CFR Part 247, when the purchase price exceeds $10,000 during the course of a 
fiscal year or where the quantity of such items acquired in the course of the preceding fiscal year was $10,000 or 
more. Pursuant to 40 CFR 247.2 (d), the recipient may decide not to procure such items if they are not 
reasonably available in a reasonable period of time; fail to meet reasonable performance standards; or are only 
available at an unreasonable price. 

 

45. Trafficking in Persons 
 

a. Provisions applicable to a recipient that is a private entity. 
i. The recipient, the recipient’s employees, subrecipients under this award, and 

subrecipients’ employees may not— 
1. Engage in severe forms of trafficking in persons during the period of time that the 

award is in effect; 
2. Procure a commercial sex act during the period of time that the award is in effect; or 
3. Use forced labor in the performance of the award or subawards under the award. 

ii. We as the Federal awarding agency may unilaterally terminate this award, without 
penalty, if the recipient or a subrecipient that is a private entity— 

1. Is determined to have violated a prohibition in paragraph a of this award term; or 
2. Has an employee who is determined by the agency official authorized to 

terminate the award to have violated a prohibition in paragraph a of this award 
term through conduct that is either— 

a. Associated with performance under this award; or 
b. Imputed to the recipient or subrecipient using the standards and due process for 

imputing the conduct of an individual to an organization that are provided in 2 
CFR Part 180, ‘‘OMB Guidelines to Agencies on Governmentwide Debarment 
and Suspension (Nonprocurement),’’ as implemented by our Agency at 2 CFR 
Part 1532. 
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b. Provision applicable to a recipient other than a private entity. EPA may unilaterally terminate this 

award, without penalty, if a subrecipient that is a private entity— 
i. Is determined to have violated an applicable prohibition in paragraph a. of this award term; 

or 
ii. Has an employee who is determined by the agency official authorized to terminate the 

award to have violated an applicable prohibition in paragraph a of this award term through 
conduct that is either— 

1. Associated with performance under this award; or 
2. Imputed to the subrecipient using the standards and due process for imputing the 

conduct of an individual to an organization that are provided in 2 CFR Part 180, 
‘‘OMB Guidelines to Agencies on Governmentwide Debarment and Suspension 
(Nonprocurement),” as implemented by EPA at 2 CFR Part 1532. 

 
c. Provisions applicable to any recipient. 

i. The recipient must inform the EPA immediately of any information received from any 
source alleging a violation of a prohibition in paragraph a of this award term. 

ii. Our right to terminate unilaterally that is described in paragraph a and b: 
1. Implements section 106(g) of the Trafficking Victims Protection Act of 2000 

(TVPA), as amended (22 U.S.C. 7104(g)), and 
2. Is in addition to all other remedies for noncompliance that are available to us under 

this award. 
iii. The recipient must include the requirements of paragraph a of this award term in any 

subaward made to a private entity. 
 

d. Definitions. For purposes of this award term: 
i. ‘‘Employee’’ means either: 

1. An individual employed by you or a subrecipient who is engaged in the 
performance of the project or program under this award; or 

2. Another person engaged in the performance of the project or program under this 
award and not compensated by you including, but not limited to, a volunteer or 
individual whose services are contributed by a third party as an in-kind contribution 
toward cost sharing or matching requirements. 

ii. ‘‘Forced labor’’ means labor obtained by any of the following methods: the recruitment, 
harboring, transportation, provision, or obtaining of a person for labor or services, through the 
use of force, fraud, or coercion for the purpose of subjection to involuntary servitude, peonage, 
debt bondage, or slavery. 

iii. ‘‘Private entity’’: 
1. Means any entity other than a State, local government, Indian tribe, or foreign 

public entity, as those terms are defined in 2 CFR 175.25. 
2. Includes: 

a. A nonprofit organization, including any nonprofit institution of higher 
education, hospital, or tribal organization other than one included in the 
definition of Indian tribe at 2 CFR 175.25(b). 

b. A for-profit organization. 
iv. ‘‘Severe forms of trafficking in persons,’’ ‘‘commercial sex act,’’ and ‘‘coercion’’ have the 

meanings given at section 103 of the TVPA, as amended (22 U.S.C. 7102). 
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46. Build America, Buy America (Effective May 14, 2022) 
a. The recipient is subject to the Buy America Sourcing requirements under the Build America, Buy 
America provisions of the Infrastructure Investment and Jobs Act (IIJA) (P.L. 117-58, §§70911-70917) 
when using Federal funds for the purchase of goods, products, and materials on any form of 
construction, alteration, maintenance, or repair of infrastructure in the United States regardless of the 
appropriation for the types of infrastructure projects specified in the chart entitled "Environmental 
Protection Agency's Identification of Federal Financial Assistance Infrastructure Programs."  
 
These sourcing requirements require that all iron, steel, manufactured products, and construction materials used 
in Federally funded infrastructure projects must be produced in the United States.  The recipient must implement 
these requirements in its procurements, and this article must flow down to all subawards and contracts at any 
tier.  For legal definitions and sourcing requirements, the recipient must consult EPA’s Build America, Buy 
America website. 
 
b. When supported by rationale provided in IIJA §70914, the recipient may submit a waiver to EPA.  Guidance 
on the submission instructions of an EPA waiver request will be available on the EPA Build America, Buy 
America website. A list of approved EPA waivers is available on the EPA Build America, Buy America 
website. 

 

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.congress.gov%2Fbill%2F117th-congress%2Fhouse-bill%2F3684%2Ftext&data=05%7C01%7Chersh.suzanne%40epa.gov%7C0d7ba2ba9f7947598e2b08da344c52fc%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637879799822263491%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=o9XSd5w3Z8yUmrEvhiiwfWipX8lKUzMmKjX6qhxpOqU%3D&reserved=0
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